IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

John Doe and Jane Doe 1 through 20, No.
John Doe and Jane Doe A through K,
Doe 12 on behalf of Does H and K, minors,

and
Doe G on behalf of Doe |, minor, BRIEF IN SUPPORT OF PLAINTIFFS’
MOTION FOR PRELIMINARY
Plaintiffs, INJUNCTION
VS.

State of Nebraskat al,

Defendants.

This matter comes before the Court on the Pl&nti¥otion for Preliminary
Injunction wherein they seek to have Defendantsieafl from enforcing or complying
with the provisions of Neb. Rev. Stat. § 29-400dotigh § 29-4014 and § 28-35501
recently modified by the Nebraska Legislature dytine 101 legislative session as LB
97 and LB 285 (hereinafter referred to as “the Ma#/). The New Act seeks to tighten
the restrictions on convicted sex offenders, butat violates the constitutional rights of
family members, employers, roommates, and offenderwicted prior to its passage.
The Plaintiffs seek to be protected from the irrape harm caused by impending
constitutional violations by the imposition of a&ePminary Injunction against Defendants

during the pendency of this action.
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l.
INTRODUCTION

On January 1, 2010, the Nebraska State Patralesaped to launch a new sex
offender registry and enforce new restrictions pondishment on past offenders. This
new law, enacted under LB 97, signed on May 20928&3d modified by LB 285, on
May 28, 2009, goes far beyond what the old actipexlz Additionally, it goes far
beyond the Federal Adam Walsh Act, and what otteges have done, in implementing
the Adam Walsh Act.

The New Act does away will all due process heariagd classifications that
were previously in place to determine risk to renff and level of information
dissemination. Unless enjoined, on January 1, 28l Gex offenders, including those
previously determined to be a low-risk to reoffemd|l be subjected to mass media
exposure, forced consent to unwarranted search eleatronic devises that are capable
of Internet connection, a new crime for accessisgcial networking sites”, and travel
restrictions that require approval and additiorgistration for stays lasting longer than
three days. These new restrictions violate a numike constitutional rights.
Furthermore, the New Act includes phrases suchhabitual living location”, “global
unique identifier”, “electronic communication de&i¢ “remote communication device”,
and “possessed by the person”, that unless depnesknt challenges both to offenders
and the law enforcement officers now charged witbsting offenders that fail to register
a “habitual living location”, their “global uniquiglentifier”, a “remote communication
device”, or a “electronic communication device” §sessed by the person”, whatever

those terms might mean.



While the laws may have been passed out of aadésipromote public safety,
they do not in fact further public safety. Insteadmerous people such as the Plaintiff
Does 1 through 20, some of whom have acceptedagiesements subject to the full force
of law at the time they entered into them, who haksifully obeyed registration
restrictions for years, and who have shown theneseto not be at risk to society, will be
facing the deprivation of their constitutional righto wit:

» Severe criminal penalties for violating a lawvamue and ambiguous that it is

impossible to determine how to comply, in violatiwinthe Due Process Clause of

the U.S. and Nebraska Constitutions;

» The retroactive application of the law, and atitude of terms and conditions

that deviate from the law at the time they entetieeir plea agreements in

violation of the Contracts, Double Jeopardy, Dueckss, andEx Post Facto

Clauses of the U.S. and Nebraska Constitutionsywels as the separation of

powers clause of the Nebraska Constitution;

» The application of laws that have no rationalibasd are designed merely to

disadvantage them based on fear and misinformeggerding sex offenders;

* The imposition of punishment that is not graddassd proportional to the

actual crimes committed, which constitutes cruedl amusual punishment in

violation of the U.S. and Nebraska Constitutioms] a

» Extreme burdens on their fundamental rights, imlation of the Due Process

and Equal Protection Clauses of the U.S. and Nkhr@snstitutions.

This lawsuit does not question the right of that&tof Nebraska to impose

rational, serious criminal sanctions on people whimmit sex crimes. Instead, the instant



case asks whether the U.S. and Nebraska Constigupiermit the State of Nebraska to:
(@) pass laws so vague and ambiguous that they beillenforced arbitrarily and
capriciously while law-abiding citizens cannot pblsfollow them; and (b) apply severe
criminal sanctions retroactively. The answer tchbaftthese questions is no.

While these important constitutional issues atigdted, the enforcement of the
New Act must be stayed. This challenge raises guestof the utmost constitutional
import, and Plaintiffs face a litany of extreme amdmediate irreparable harms if
enforcement of the New Act is not enjoined. Indede: impacts on the convicted
offenders and their families are among the moseext imaginable. Each and every one
of them - regardless of what crime they committed how long ago they committed it -
will be subject to widespread community notificaticAs a result, all of them fear that
they - and their families - will be subjected tmleince from vigilante neighbors. They
also face other risks, such as the possibility wtten and losing their jobs. These
hardships are extreme and extremely damaging. @madfender's name and address is
listed on a sex offender website as proposed bi#dwe Act, or their photo is distributed
with neighborhood warning flyers, the damage besoimeversible and the bell cannot
be un-rung for them or their families. Likewis@&ce any of the Plaintiffs’ rights under
the ex post facto, fourth amendment, first amendroedue process and equal protection
clauses of the Federal and Nebraska Constitutiaadben violated, it cannot be undone.

In contrast to the great harm that the Plaintdfse, the State of Nebraska will not
be prejudiced by a stay of the law. While the &tas an important interest in enforcing
laws to monitor and track dangerous sex offendérsan continue its current, more

effective system of doing so. Further, the clatitgt the Plaintiffs seek as to what the



New Act means and what they are required to detopty with it benefits the Plaintiffs
for sure, but also will be instructive for law endement to avoid future lawsuits. No
effective enforcement can be had when laws areevagid ambiguous. Finally, there is
no public interest in enforcing the changed lawsgorprto determining their
constitutionality given the fact that they are tiwaal and will not actually promote
public safety. The facts of this case and the mgm issues raised warrant a preliminary
injunction to maintain thestatus quowhile the Court addresses the causes of action

brought by the Plaintiffs.

FACTS
A. THE PARTIES
Plaintiffs incorporate by reference paragraphsl3add 97-127 of the Complaint
as if fully set forth herein (Exhibits 1-31). Dog<20 received letters from the State Patrol

informing them of their obligation to register umdiee New Act (Exhibit 32).

B. FEDERAL LEGISLATIVE HISTORY

In 2006, President Bush signed the Adam Walshd@ribtection and Safety Act
("Walsh Act") into effect. The Sex Offender Regasion and Notification Act
(SORNA), Title 1 of the Walsh Act, is codified pramly in 42 U.S.C. § 1691kt seq.
The Walsh Act modifies the prior provisions con&nin the Jacob Wetterling Crimes
Against Children and Sexually Violent Registratiadat (“Wetterling Act"), 42 U.S.C. §

14071,et seq.enacted in 1994.



SORNA's goal is to establish uniform sex offendepistration mechanisms
including uniform definitions across state jurigdios consistent with the federal
standards in order to facilitate the national regigincluding a national website) and
enforcement. 18 U.S.C. § 2250(a). SORNA createrbva federal felony offense for
failing to register. In order to get cooperatioonfr the states in its goal of creating a
national registry, the Walsh Act provided that esathat did not implement laws
substantially consistent with the Walsh Act woulel 'mlocked" ten percent of certain
federal funds. Walsh Act, Sec. 125(a), enacted?dd.8.C. § 16925(a).

The Walsh Act has increasingly come under att@ckics believe that SORNA is
too costly, unnecessarily strict, and has the ptleaf harming the very victims it was

designed to protect. (National Association to Eedu#l Violence, Legislative Analysis:

The Adam Walsh Child Protection and Safety Act 80& at 1, http://www.naesv.org

(last checked December 6, 2009) hereinafter “NABSV” One recent comprehensive
study of registry and notification laws determintbct “notification laws may harden
registered sex offenders, however, making them rlikedy to commit sex offenses”.

(Prescott, JJ Do Sex Offender Registration and fidation Laws Affect Criminal

Behavior? National Bureau of Economic Research, February 82@Q2 28-29).
Furthermore, registration laws like SORNA do littteprovide victims with rights and to
effectively prevent future victimization. (NAESV)The costs associated with SORNA
compliance have been routinely criticized. Thekgsoan for the California Department
of Justice was recently quoted, “Obviously thisdung loss (10% reduction of Byrne

Grant) pales in comparison with the cost of comm@gywith the act.” (Most States Have

Not Adopted Sex Offender RuleAssociated Press, Dec 1, 2009). Across the matio




state legislatures have begun to amend sex offeredgstries in an effort to become
compliant with SORNA. Id.In response, several courts have also begunike stown
these new laws as unconstitutional for severaloeaseeDoe v. Alaska189 P.3d 999
(2008) (Alaska’s registry “effects are punitive,daconvincingly outweigh the statute's

non-punitive purposes and effects”); Wallace v.t&t&05 N.E.2d 371 (Ind. 2009)

(finding excessiveness prong of Mendoa-Martitest indicated scheme was punitive as

the act afforded no procedural relief “even on i@stproof of rehabilitation”); State v.

Ettenger 2009 WL 2136928 (2009) (“having a clear expeotatihat his reporting as a
sexual offender was going to end in ten years, doldgislatively resentenced to an

irrefutable lifetime of reporting” violated ex po&icto clause); ACLU of Nevada v.

Mastg Case No. 2:08-cv-00822-JCM-Pd@igtrict Court granted a permanent injunction
prohibiting the retroactive application of the seffender registration laws, concluding that
they were punitive in nature and therefore violatkd Ex Post Facto clausepoe v.

Prosecutor of Marion Count¥66 F.Sup 862 (2008)(Scope of search providediridier

Indiana sex and violent offender registration s&tuvhich required that class of
offenders not currently on parole or probation emsto warrantless searches, inside
their homes, of personal computers or devices imtitrnet capability at any time, was
unconstitutional). Although the deadline for enagtcompliant legislation has come and
passed, only one state, Ohio, has reached SORNAl@e. The Ohio Supreme Court

heard oral arguments in a challenge to the Ohistrggn November. (Most States Have

Not Adopted Sex Offender RuleAssociated Press, Dec. 1, 2009.)




C. NEBRASKA'S LEGISLATIVE HISTORY

In the year 2009 the State of Nebraska waseiceive $3,192,926.00 under the
Byrne Grant. www.ojp.usdoj.gov/BJA/grant/jag.htmWith $319,292.60 at stake, the
State of Nebraska revised the sex offender regattryn 2009 by passing LB 97 and LB
285. SORNA mandated that to receive the full By@rant each state would need to be
compliant by July 1, 2009. With the July 1, 2008adline looming the Nebraska
Legislature quickly passed the less restrictive@Bconcerned that the more restrictive
LB 285 would not pass. Despite such concerns bBtB7 and LB 285 were enacted by
the Nebraska Legislature and signed by Governondtean. The passage of the more
restrictive LB 285 either adopted or repealed afitions of LB 97 relevant to the sex
offender registry act. LB 97 also provides foreavrcrime, “Unlawful use of the Internet
by a prohibited sex offender”. Neb. Rev. Stat88322.05 (set to go into effect January
1, 2010)

In contrast to the several states that are cdyetudnsidering the impact of
SORNA, Nebraska, through enactment of the New Acteded to federal pressure and
enacted a registry more restrictive than is necgdsabecome compliant with SORNA
as it added new restrictions on registrants’ actesbe Internet and devices capable of
communicating over the Internet. The enactmenhefNew Act was completed hastily
without considerable debate or input from the publirhe Legislative History for both
LB 97 and LB 285 indicates that the Nebraska Latjisé believed the enhanced
enforcement would not require new funding. Funtihare, during debate Senators did
not mention the fact that the New Act now applees tvast new set of offenders. Rather,

they focused only on only high profile inducing réstger danger” cases, whose



perpetrators make up a miniscule fraction of thggstey. The New Act authorizes the
State Patrol to enforce its provisions by adoptargl implementing administrative
regulations. The hearing process for the Admiaiste Code was not completed until
December 2, 2009 and the administrative code stist be approved by both the
Attorney General's office and the Governor’s offic&ven if this is completed before
January 1, the Secretary of State still needs deive the final copy for the changes to
become effective. Due to the Legislature’s hasie Nebraska State Patrol is facing the

task of enforcing a law for which it has no ruleséceive direction.

D. THE NEW SEX OFFENDER LAWS
1. Applicability of the New Act
The prior Act applied to any individual who, onadter January 1, 1997:
a. Pled guilty to or been found guilty of any of theuenerated offenses in Neb.
Rev. Stat. § 29-4003(1)(a), which pertained to ldska statutes;
b. Entered the state and had pled guilty to or beandquilty of a substantially
equivalent offense in another jurisdiction;
c. Was incarcerated, at a public or private institutior on probation or parole
for a registrable offense committed prior to Japudarl997; or
d. Entered the state and was required to register rutige laws of another
jurisdiction of the United States.
Neb. Rev. Stat. §29-4003 (applicable until Jan @10}. Under the prior Act the
sentencing court had limited discretion to examiméigating circumstances and

determine that, in light of all the facts, the Altl not apply when the charged offense



was kidnapping, false imprisonment of a minor, ebauching a minor. This was an
effective means by which a sentencing court coxltirene the facts of a particular case,
and determine that these offenses were committégbuti a sexual element.

The New Act vaguely expands the applicabilityloé tegistry to the extent that it
undermines its intended purpose. The New Act apfib any individual who, on or after
January 1, 1997:

a. Hasever pled guilty to, pled nolo contendere to, or beemnfd guilty of any
of the enumerated offenses in Neb. Rev. Stat. @(1)(a)(i), which
pertained to Nebraska statutes, including the ehddf aiding or abetting and
being an accessory to a listed offense;

b. Hasever pled guilty to, pled nolo contendere to, or beeuantd guilty of any
offense that is substantially equivalent to a regide offense by any other
jurisdiction;

c. Is incarcerated, in a public or private institutian on probation or parole for
pleading guilty to or being found guilty of a remable offense prior to
January 1, 1997; or

d. Enters the state and is required to register &<a8ender under the laws of
another jurisdiction of the United States.

Neb. Rev. Stat. § 29-4003 (set to go into effeat Ja2010). In addition, the New Act
applies to any individual who, on or after Janukr2010:

a. Hasever pled guilty to, pled nolo contendere to, or beeantd guilty of a
litany of new underlying offenses found in Neb. R8tat. § 29-4003(1)(b)(i),

including nonexclusively, various degrees of muraeanslaughter, assaults,



stalking, kidnapping, false imprisonment, sexualssbof an inmate, parolee,
or protected person, enticement by electronic comaoation device, etc.,
when a court finds evidence of sexual contact aepation in the record
b. Hasever pled guilty to, pled nolo contendere to, or beeantd guilty of a
substantially equivalent offense as those listemlvapin another jurisdiction;
or
c. Enters the state and is required to register &<a8ender under the laws of
another jurisdiction of the United States.
Neb. Rev. Stat. §29-4003 (set to go into effectlla2010). The New Act’s addition and
repeated use of “ever” is apparently intended tduihe all convictions that have
occurred, regardless of whether the conviction wa$997 or 1957. Furthermore, the
sentencing court does not have the ability to rewiee facts of each case to determine
they do not justify application of the New Act. &refore, an individual convicted of
false imprisonment under Neb. Rev. Stat. § 28-alhjsdemeanor that does not contain
a sexual element, will be subject to registratiowl g@ublic notification requirements.
Due to the broad scope of the definition of sexaffénder, individuals who may never

have been required to register as sex offendetsipast will now have to.

2. Registration Requirements

The New Act is vague, confusing, and virtually mspible to comply with as it
relates to the notification individuals subject tegistration must provide to law
enforcement.

Under the prior Act, if a registrant moved, hesbe must:

10



a. Inform the sheriff in the county where he or sheides when he or she

has a new address within that county within fiverkimg daysof the

move;
b. Inform the sheriff in the county where he or sheides when he or she
has a new address in another county in the staté,irdorm the new

county sheriff of residence, within five workingyda

C. Inform the sheriff in the county where he or sheides when he or she

moves out of state within five working dagkthe move.

The current Act also requires persons subjectecAitt that reside in or are temporarily
domiciled in another state, but are employed, canmrya vocation, or attend school in this
state, to notify the county sheriff where they engployed, carry on a vocation, or attend
school, or of any such changes.

The New Act now:

a. Requires a registrant to inform the sheriff of tdoeinty in which he or she
resides, in person, and complete a form, if heher Isas a new address,
temporary domicile, or habitual living location,thin three working days
before the change. Neb. Rev. Stat. § 29-4004(2)

b. Requires a subject individual to inform the shewoiffthe county in which
he or she resides, in person, and complete a fibrime, or she has a new
address, temporary domicile, or habitual livingaten in a different
county in this state, within three working daysdrefthe address change,
and to register with the county sheriff his or mew residence within

three working days after the address change. Neb. &at. § 29-4004(3)

11



The remaining subsections of Neb. Rev. Stat. § @Bt4impose similar notification
requirements on the subject person relating to adug employment, vocations,
subsequent incarceration, loss of address, tempdaamnicile, or habitual living location.
“Temporary domicile” is defined as any place atathihe person actually lives or stays
for a period of at least three working days, andbitual living location” is defined as
any place that an offender may stay for a perioohoffe than three days even though the

sex offender maintains a separate permanent adaréssiporary domicile.

3. Registration Duration
Under the prior Act, the registration period was tyears following discharge
from probation, parole, supervised release, or finoarceration. An individual who
committed an aggravated offense, had a prior cionidor a registrable offense, was
required to register for life in another jurisdaoti or was determined to be a sexually
violent predator was required to register for life. Does 1-7, 9-15 and 18-19, were
subject to the ten year registration requiremerthattime they entered into their plea
agreements. (Exhibits 1-7, 9-15 and 18-19) UnberNew Act, Neb. Rev. Stat. § 29-
4005 states that the registration period is detegthibased solely on the possible
punishment for the underlying conviction, to wit:
a. If the registrable offense carried a maximum pumisht of imprisonment of
one year or less, the registration period is fiftgears;
b. If the registrable offense carried a maximum pumisht of imprisonment of
more than one year, the registration period is tywéwne years; and

c. If the registrable offense carried a maximum pumisht of imprisonment of

12



more than one year and was convicted of an aggd\wdtense or had a prior
sex offense conviction or has been determined ta b&time registrant in

another jurisdiction, the registration period fs.li

4. Registration Information and Law Enforcement Searchof Electronic
Devices

The New Act drastically expands the amount of nmfation law enforcement is
permitted to obtain from a subject person. Neb. .R8tat. § 29-4006 states that
registration information...shall include, but notlimited to', certain enumerated data on
the subject persons. The list includes generalrinétion as to identity, such as name,
aliases, birthday, social security numbers, ethis €lause permits virtually an unlimited
amount of information to be collected by the StRwrol, regardless of the type or
subject. The information specifically includes:

a. The address of each residence at which the peesides, has a temporary

domicile, has a habitual living location, or widside;

b. The name and address of any place where the péssan employee or
student or will be an employee or student, inclgdiork locations without a
single worksite;

c. The license plate number and a description of ahycle owned or operated
by the person, and its regular storage location;

d. The person's motor vehicle operator's license numbe

e. The person's original travel and immigration docotagprofessional licenses

or certificates, valid motor vehicle operator'sefise, or state identification

1 Registrants cannot be sure what information they will be required to provide as the State Patrol
has not adopted administrative rules consistent with the New Act.

13



card submitted for photocopying;

f. The person's telephone numbers;

g. A physical description of the person, includingreat photograph;
Neb. Rev. Stat. § 29-4006 (set to go into effent1]a2010)

The State Patrol will collect all remote commutima device identifiers and
addresses, including, but not limited to, all globaique identifiers, serial numbers,
Internet protocol addresses, telephone numbers,aandunt numbers specific to the
device. This also includes all email addressestaimt messaging identifiers, chat room
identifiers, global unique identifiers, and otheternet communication identifiers that the
person uses or plans to use, all domain namegeggfsby the registrant, and all blogs
and Internet sites maintained by the person or hachvthe person has uploaded any
content or posted any messages or information.. Rel. Stat. 8§ 29-4006(13) imposes
an affirmative obligation to provide law enforcerhemith any changes to this list of

blogs and Internet sites by the following “workiday.”

5. Consent Form Signed Under Threat of Duress

When a subject person provides the informationatirey to remote
communication devices, the New Act compels theviddial to sign a consent form,
permitting law enforcement to search all computgrslectronic communication devices
possessetby the person, and allowing law enforcement ttailhdardware or software to
monitor the person's Internet usage on all the emenp or electronic communication
devices possessed by the person. (Exhibit 33) NEve Act does not define “possessed.”
Additionally, it places no limitation on law enfament in their efforts to locate or

determine the existence of such electronic comnatioic devices. Neb. Rev. Stat. § 29-

14



4011, provides that any person who fails to comyly the New Act will be guilty of a

Class IV Felony.

6. Frequency of Information Verification

Registrants are required to report periodicallyéoify the information on the
registry is correct and updated. This verificatioost be done in person at the sheriff’'s
office in the county in which he or she residesfifi®en year registrant shall report once
per year in their birth month. A twenty-five yaagistrant shall report every six months,
once in the birth month and in the sixth monthdwiing the month of his or her birth. A
lifetime registrant shall report every three mortinghe office of the sheriff of the county
in which he or she resides: in their birth montld avery three months following the
month of his or her birth. If the person requitedegister under the act fails to report in
person, the person shall be in violation of the. Aslthough in-person verification occurs
per the above schedule, any changes in a registemail addresses, instant messaging
identifiers, chat room identifiers, global uniquelemtifiers, and other Internet
communication identifiers that the registrant usesplans to use, all domain names
registered by the person, and all blogs and Intemeb sites maintained by the person or
to which the person has uploaded any content aledasny messages or information,

must be provided to law enforcement by the nexkingrday.

7. Criminalization of Certain Communication

Neb. Rev. Stat. § 28-322.05, set to go into eftectlanuary 1, 2010, applies to
registrants convicted of one of the enumeratedneie committed against minors,

including kidnapping, sexual assault, incest, pande visual depiction of sexually

15



explicit conduct of a child, possessing any visdgpiction of sexually explicit conduct,
criminal child enticement, child enticement by meaf an electronic communication
device, enticement by electronic communication cvior attempt or conspiracy to
commit any of these offenses.

A registrant convicted of one or more of theseeides, or an equivalent offense
committed in another jurisdiction, commits the cgiof “Unlawful Use of the Internet by
a Prohibited Sex Offender” when he or she knowirgghg intentionally uses a social
networking web site, instant messaging, or chamrservice that allowa person who is
less than eighteen years of age to access or sis®dtal networking web site, instant
messaging, or chat room service. The terms “soméwvorking web site,” “instant
messaging,” or “chat room service” are not defineghdering the statute open to
interpretation and susceptible to capricious emfiorent. Next, even if a definition for
these terms could be gleaned, the list of prohdbitéernet sites is so vast that the New
Act virtually renders the internet unusable by gisgant subject to this additional
punishment.

This prohibition against speech applies regardi#ssvhether use of a social
networking web site, instant messaging, or chatregas an element of the underlying
offense or whether it was an instrumentality usedngd commission of the registrant’s
underlying act. Unlawful use of the internet bypeohibited sex offender is a

misdemeanor for a first offense, and a felony foy subsequent offense.

8. Public Notification

Under the current law, all registration informatigathered by law enforcement is

presumed to be confidential unless specificallyngxied. Neb. Rev. Stat. §29-4009 (set

16



to expire January 1, 2010). Not all registrants subject to community notification via
the State Patrol website. Instead, the law regquine State Patrol to examine the
individual registrant’s conditions of release, phgb conditions such as age or iliness,
criminal history, and other factors to determine tisk of recidivism and commensurate
level of public notification.

This examination results in a three-tiered apgno@cpublic notification. If an
individual is a low risk to reoffend (Level I), gnlaw enforcement agencies are provided
with the person’s registry information. If the kids moderate (Level 1), law
enforcement, schools, daycares, health care fasilior children and vulnerable adults,
and religious and youth organizations are notifaddthe registrants presence in the
community. Only if the risk of recidivism is deteined to be high (Level lll), is the
individual subject to community-wide notificatiomavhe State Patrol website.

The tier system allows for information to be dieg®ated to those groups with “a
real interest in being” alerted to low and moderak individuals, while still providing
for public notification when an individual posesh@h risk to the community at-large.
Currently, a registrant is only subject to publiotification and scrutiny upon an
individualized determination that he or she posdsigh risk to recidivate, and such
determination is reviewable through the Nebraskanidstrative Procedures Act. Tier
system aside, Neb. Rev. Stat. § 29-4013(3) petdaitsenforcement to notify the public
when an individual poses a danger under circumetamot provided for by the Act
(Exhibit 34).

Under the New Act, Neb. Rev. Stat. 8 29-4009(1j) teeat all information

gathered for the registry a®t confidential, with limited exception. This sectjcalong

17



with Neb. Rev. Stat. 8§ 29-4013(b), requires commyunotification for all individuals
subject to the registry, not just those individudd$sermined to be a high risk to reoffend.
This includes those registrants previously deteechito be low-risk. Under the New Act,
all individuals subject to registration will be gett to public notification via the State
Patrol's sex offender website, regardless of theuanstances of the offense, mitigating
factors, or the individual’s risk of recidivism.h& New Act authorizes the State Patrol to
share public notification information with a numbeafr organizations, including social
service entities that protect children, voluntegyamizations, public and private agencies
conducting employment background checks, publicsimguagencies, and health care
providers conducting background checks. Thereoidimit on or regulation over the
dissemination of information under this provision.

The New Act also eliminates a hearing before theteSPatrol by which an
individual can provide evidence as to his riskexfidivism. Previously, Neb. Rev. Stat. §
29-4013 prescribed such a procedure and the faitterBatrol must consider. The New
Act requires the State Patrol to adopt agency ralas$ regulations to implement the
release of registry information. To date, no agemte has been promulgated stating if
there will be a procedure to challenge one’s statua registrant, although letters from
the State Patrol have been sent notifying regittrah their new obligations under the

New Act (Exhibit 32).

9. Non-Residents
Under the New Act, if a non-resident is presenttfioee days or more within the

State, the sex offender is deemed a resident cffeawald is required to register with the
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county sheriff's department within three days ofival. It is unclear whether these
individuals will also be subject to community nat#tion as well. After the individual
sex offender registers with the county sheriff pa®ment the New Act requires the
sheriff department to forward to the State Patha@ information collected. Then, the
State Patrol is required to enter the informatiorthe community notification website,
and is also required to notify the specificallydis individuals or organizations within the
community. Based on the statutory provisions fowmewly registered sex offenders are
handled by the sheriff departments and State Paibkthe lack of any exception for non-
resident sex offenders, it seems likely that naidient sex offenders will be subject to
community notification.

Another issue for non-residents is notice. Thesenothing in the statutes
regarding how non-residents are to receive nohiae they must register with the county
sheriff. Neb. Rev. Stat. 8§ 29-4007. Individualsoware required to register as sex
offenders in their own state will receive noticerr their state. However, the problem
lies with notification for individuals who are notquired to register as sex offender in
their home state. They would be classified asadnders under Nebraska's definition,

and be required to register.

10. Punishment for Violation of the New Sex Offende_aws

Pursuant to Neb. Rev. § 29-4011 “any person reduo register under the New
Act who violates the act is guilty of a Class IVIétey”. Furthermore, “any person
required to register under the act who violates dbte and who has previously been

convicted of a violation of the act is guilty ofcdass 11l Felony and shall be sentenced to
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a mandatory minimum term of at least one year isopr unless the violation which

caused the person to be placed on the registryanassdemeanor, in which case the
violation of the act shall be a Class IV Felonylhis is a serious penalty, especially for
an individual who may not receive notice of theassification level or duty to register as

a sex offender.

.
PLAINTIFFS MEET THE LEGAL STANDARD FOR A PRELIMINAR Y
INJUNCTION UNDER RULE 65 OF THE RULES OF FEDERAL CI VIL
PROCEDURE

All Plaintiffs are threatened with imminent andeparable harm, and therefore
meet the requirements for a preliminary injunctiomheir Complaint raises important
qguestions of constitutional law and substantialridegions of fundamental rights; as
such, the hardships they face require a stay didwe Act.

To determine whether to grant a preliminary infioit the Eighth Circuit
considers: 1) Threat of irreparable harm to thex@dat, 2) The state of balance between
the irreparable harm and the injury in granting thi@nction will inflict on the other
party, 3) The probability of success on the meaitd 4) The public interest. Dataphase

Sys. Inc. v. CL Sys,. Inc640 F.2d 109, {8Cir. 1981).

In Books, Inc. v. Pottawattamie County, 10Wa@8 F. Supp 1247, (S.D. lowa

1997), the court stated that “a preliminary injuoictis an extraordinary relief and must

be carefully consideredCiting Calvin Klein Cosmetics v. Parfums de Coeur, | 824

F.2d 665, 667 (8 cir. 1987). In _Books, Inc.the Court determined that the
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unconstitutional ordinance that violated the Bodks,, first amendment rights warranted
such an extraordinary relief. The New Act intrudesl offends so many constitutional
rights and to such degree that the Plaintiff's regauch extraordinary relief to ensure the

integrity of their constitutional rights.

A. If the New Act is enforced the Plaintiffs willsuffer irreparable harm.

Black’s Law Dictionary defines the irreparabletnj rule as “[t]he principle that
equitable relief (such as an injunction) is avdédatinly when no adequate legal remedy
(such as monetary damages) exists.” The Plairiiffs two types of irreparable harm: 1)
the violation of their privacy if they are subjettéo public notification, and 2) the
deprivation of several constitutional rights praedd by the Federal and Nebraska
Constitutions. “Irreparable harm occurs when ayphas no adequate remedy at law,
typically because its injuries cannot be fully cangated through an award of damages.”

General Motors Corp. v. Harry Brown's LL(G63 F.3d 312, 319 {8Cir. 2009). There

IS no process available to the Plaintiffs to preuaeir rights from being violated besides
judicial decree, nor is there a remedy if Plaistgtiffer either type of harm.

Under the New Act the registrant plaintiffs wik listed on the State Patrol public
notification website whereupon previously privatéormation will be released in the
most public of modern mediums. If the New Actasel ruled unconstitutional there is
no avenue available by which the Registrant Pl#éntmay restore their privacy.
Privately maintained websites such as Family Wdbdg and Neighborhood Scan,
constantly monitor sex offender registries and imetaformation gathered therein,

regardless of whether a registrant is later remarewbt. (www.familywatchdog.us, and
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www.neighborhoodscan.com) Given the prolific nataf the Internet and archiving
capabilities of search engines, the stigma of béamgled a sex offender cannot be
undone.

If allowed to be enforced, the New Act will irrgphly harm the Plaintiff Does by
violating several constitutional rights as detailggpra The United States Supreme
Court has routinely found such infringements onzeits’ constitutional rights to be
irreparable harm. “If it were ultimately recognizby a higher court that the [informed
consent] Act violates the constitutional rightsdufctors or women seeking abortions,
irreparable harm will have been suffered each tineeunconstitutional advisories have

been given” Planned Parenthood Minn., N.D., S.DReunds 530 F.3d 724, 752 (8th

Cir.2008),_citingElrod v. Burns 427 U.S. 347, 373, 96 S. Ct. 2673, (1976) “Tles lof

First Amendment freedoms, for even minimal periofisme, unquestionably constitutes
irreparable injury.”) The Eighth Circuit most rextly followed these cases in Phelps-

Roper v. Nixon 545 F.3d 685, {8Cir.2008), stating that “it is well-settled lavatha loss

of First Amendment freedoms, for even minimal pasioof time, unquestionably
constitutes irreparable injury.” lét 690 citing Elrodat 373. Additionally, the New Act
sets forth no restrictions on Law Enforcement’digitio continually violate the Plaintiffs

constitutional rights. (see United States v. Limhgr883 F.Supp. 1321, 1324-25

(D.N.D.1995) “The recurrence of a blockade or samdonduct could cause irreparable
harm by preventing individuals from obtaining laWélbortion services.”)

The New Act, if allowed to be enforced on the Rtiéfis, will not only violate
their Federal rights under the first and the fousthendment, but also Federal and

Nebraska Constitutional provisions of the Ex Pastté Clause, the Fourth Amendment,
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the Due Process Clause, Separation of Powers, ah&rdts Clause, Equal Protection,
Cruel and Unusual Punishment, and Double Jeopaiithe Plaintiffs are afforded no
other form of redress to prevent such constitutier@ations, nor to be compensated for
such. As detailed suprthe Plaintiff Does can establish a sufficienelikood of success
on the merits of their constitutional claims andslinave established irreparable harm as

a result of constitutional deprivations. $darcus v. lowa Pub. Televisip87 F.3d 1137,

1140-41 (8 Cir. 1996).

B. The Plaintiffs’ irreparable harm far outweighs any injury the Defendants

might incur by granting the injunction.

The next factor in the Dataphaasalysis, the “balance of harms,” requires the
court to consider “the balance between the harnthgoPlaintiffs] and the injury that the
injunction's issuance would inflict on other inteexl parties, and the public interest.”

Pottgen v. Missouri State High Sch. Activities As10 F.3d 926, 929 (8th Cir.1994).

Whereas “irreparable harm” focuses on the harmotemial harm to the plaintiff of the
defendant's conduct or threatened conduct, DatepBdé F.2d at 114, the “balance of
harm” analysis examines the harm of granting oyotgnthe injunction upon both of the
parties to the dispute and upon other interestetiepaincluding the public, as well..ld

see alsoGlenwood Bridge, Inc. v. City of Minneapali®40 F.2d 367, 372 (8th Cir.

1991). What must be weighed is the threat to eddhe parties' rights and economic
interests that would result from either grantinglenying the preliminary injunction. See

Baker Electric Co-op., Inc. v. Chask8 F.3d 1466, 147@th Cir.1994).
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The Defendants will not be greatly prejudiced bpraliminary injunction that
merely postpones the changed law from going iniecef “A court issues a preliminary
injunction in a lawsuit to preserve the status gqud prevent irreparable harm until the
court has an opportunity to rule on the lawsuit'erits.” Dataphase640 F.2d at 113.
The Plaintiffs are only seeking a preliminary imgtion to maintain the status quo and
allow Nebraska to continue enforcing the registrgrently in effect.

Administrative inconvenience does not constitutaadship that outweighs issues

like those at issue in this case. §epez v. Heckler713 F.2d 1432, 1437‘?%”. 1983).

In Lopez the Ninth Circuit found that a preliminary injuion requiring a reinstatement
of benefits was appropriate where the SecretaryHe&lth and Human Services
implemented policies that took social security Bgséom recipients. The Ninth Circuit
made clear that a sudden loss of benefits that dvéesd to “deprivation of life’s
necessities” was “far more compelling” than the govnent’s prospective administrative
inconvenience or monetary loss. Idks in Lopez the State’s potential loss of federal
funding is not a significant contrast, especiatiylight of the fact that enforcing the laws
will likely cost far more than the actual funds Mafka will retain through the enactment
of the New Act Similarly, any administrative difficulty in stayj enforcement cannot
be considered compelling.

If the Court temporarily maintains the status dpyogranting the injunction, the
registry currently in effect in Nebraska will camiie to provide the same protection that it
has provided for the past 16 years. If LB 97 aBd285 protects the Public from some

grave injury, it would have gone into effect imnmegdly. No harm will come to the

2 This calculation must also account for the lawsuits that will follow enactment of the New Act
because of the constitutional violations it creates.
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Defendants as it is in the Public’s best interegirotect constitutional rights rather than
enforce a counterproductive public safety law oficlhthe only real benefit will be

federal stimulus money. sé&onnection Distrib. Co. v. Rend54 F. 3d 281, (?5 Cir

1998), (although the government presumably would dubstantially harmed if
enforcement of aonstitutionallaw...were enjoined, this determination, too, frejuires

a review of the merits of the claim).

C. The Plaintiffs have a likelihood of prevailingon the merits.

In Phelps-Roperthe Eighth Circuit Court of Appeals indicated tthavhere a
party seeks to enjoin preliminarily the implemeittatof a duly enacted statute, district
courts must make a threshold finding that a pastyikely to prevail on the merits.”
Phelps-Roperat 690. The New Act is facially unconstitutionas it cannot be
constitutionally applied in any context. Furthemsiahe New Act is unconstitutional as
applied to the Plaintiffs. For the multiple grosndetailed below, the Plaintiffs are likely
to prevail on the merits.

1. The retroactive application of the new sex adhder laws violates the
ex post facto clauses of the United States anelbhaska Constitutions

The United States Constitution and the Nebraskastitation forbid passing any
"ex post facto law." U.S. Const. Art. |, § 10; Ne&konst. art. 1 816. The Ex Post Facto
Clause of the U.S. and Nebraska Constitutions piblkhe public from deciding that
criminal sentences already issued were too lightratroactively imposing more severe
sentences on offenders that were already senteificBgkotects liberty by preventing
governments from enacting statutes with 'manifestijust and oppressiveetroactive

effects.”_Stogner v. Californi®39 U.S. 607, 611 (2003) (emphasis in original)otmg
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Calder v. Bull 3 U.S. (3 Dall.) 386, 391 (1798). Ex post factwdaare also prohibited in
order to ensure that legislative acts "give fairrmiuag to their effect and permit

individuals to rely on their meaning until expllgitthanged.” Weaver v. Graham50

U.S. 24, 28-29 (1981). Finally, the Ex Post FaCtause prevents the legislature from
abusing its authority by enacting arbitrary or vatide legislation aimed at disfavored

groups._Sediller v. Florida, 482 U.S. 423, 429 (1987). The Nebraska SupremetCou

has previously stated that it “ordinarily construdsbraska’s ex post facto clause to

provide no greater protections than those guardntee the federal Constitution.”

Slansky v. StatePatrol, 268 Neb. 360, 377 (Neb. 2004). As sucle Hederal
Constitution and controlling case law therein colstithe analysis of ex post facto laws
for the Nebraska Constitution as well.

The New Act is an Ex Post Facto statutory scheewause it is criminal in nature

and effect. California Dept. of Corrections v. Mesa514 U.S. 499, 504 (1995); Collins

V. Youngblood 497 U.S. 37, 43 (1990). Although the Supreme Chastdeclined to set

out a specific test for determining whether a s&aisi criminal or civil for purposes of the

Ex Post Facto Clause, (sédorales 514 U.S. at 508-509), it has recognized that

determining whether a statute is civil or crimimgala matter of statutory interpretation.

Helvering v. Mitchell 303 U.S. 391, 399 (1938); Allen v. 1llingid78 U.S. 364. 368
(1985). In_Doe v. Miller405 F.3d 700 C@ Cir. 2005), the Eighth Circuit stated that “in
determining whether a state statute violates thBe Post Facto Clause by
imposing...punishment, we apply the framework oudiire Smith v. Doe’ld. at 718. In
Smith v. Doe the Supreme Court set forth a framework wherebgoart must first

“ascertain whether the legislature meant the statuestablish ‘civil’ proceedings.” It
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92. If a court determines the intent is punitittesn the statute retroactive statute ian
post factolaw. Regardless of a courts determination ofitltent, when the effect is
punitive, the effect will control.

If a law is criminal, it falls within the ex pb&cto prohibition if it meets two
critical elements: it must be retroactive, applyitg events occurring before its

enactment, and it must disadvantage those affdmtatd Miller v. Florida 482 U.S.at

430. A law is retrospective if it "changes thedkegonsequences of acts completed
before its effective date.” Milled82 U.S. at 431 (citing Weavet50 U.S. at 31). A law
disadvantages the offender when it is "more onetbas the prior law." Dobbert v.

Florida,432 U.S. 282, 294 (1977).

Here, there can be no doubt that the New Act issnooerous than the prior law.
There can also be no doubt that the legislatuended LB 97 and LB 285 to apply to
offenders whose conduct occurred prior to its enaot. LB 97 and LB 285
retrospectively apply to, and re-categorize offeadsubject to the New Act, as any
person who after July 1, 1997:
1. “has ever pled guilty to, pled nolo contendereaiobeen found guilty of any of
the” applicable offenses of Neb. Rev. Stat 29-4@03
2. "has ever pled guilty to, pled nolo contenderedo,been found guilty of any
offense that is substantially equivalent to a itegide offense” in another
jurisdiction; or
3. “enters the state and is required to register asxaoffender under the laws” of

another jurisdiction.
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Neb. Rev. Stat. § 29-4003 (set to go into effentiday 1, 2010). Thus, the only question
is whether the New Sex Offender Laws are considpredtive and criminal under the
"intents-effects" analysis.

a. The Leqgislature intended LB 97 and LB 285 tpobeitive.

When applying the intent effects test, a reviewomyrt must first determine
whether the legislature, "in establishing the pema mechanism indicated either

expressly or impliedly a preference for one labeth® other." United States v. Ward

448 U.S. 242, 248-249 (1980). The Legislature ieqy indicated it's intent to create a
punitive scheme.

Under the current law, classification and regtgtrarequirements are based on
individualized determinations of future dangerossnand of a continuing threat to the
community. By contrast, under the New Act futuangerousness and the risk to the
community are wholly irrelevant. All that matters the “offense of conviction.”
Additionally, the formal attributes of a legislagivenactment, such as the manner of its
codification and the enforcement procedures thakedgtablishes, are probative of
legislative intent. Smith v. Do&38 U.S. 84, 94 (2003). Sections of LB 285 are foedli
within the criminal procedure provisions of the Ketka Revised Statutes. The
enforcement mechanisms established are clearlyimaimFailure to comply with the
registration, verification, or notification requments of the new law subjects the
offender to criminal felony prosecution and crimipanalties. Neb. Rev. Stat. 29-4011.

It is telling that the two bills modified provisis contained in Chapter 29 of the
Nebraska Revised Statutes, the “Criminal Procedetedpter. By tying sex-offender

classification, registration and notification regunents directly and solely to the offense
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of conviction, the New Act creates a sex-offendagistration scheme that cannot be
considered remedial and civil in nature. Sex-offanegistration is now purely punitive -
and in fact is a continuation of the original cnval sentencing process.

As noted above, the primary motivation was to clympth a federal mandate to
all states to pass the Adam Walsh Act, or risksa laf federal funds, with no regard to

the effect on public safety2 U.S.C.A. 816925; See also, Adam Walsh Poli6932

2009 Policies for the Jurisdiction of the: Law awdminal Justice Committee

www.ncsl.org/default.aspx?tabid=16191#AdamWalstergtifying problems with the
federal Adam Walsh Act, and stating that "[m]anytted provisions of the Adam Walsh
Act were crafted without state input or considenatdf current state practices. The
mandates imposed by the Adam Walsh Act are inflexand, in some instances, not able
to be implemented”) (last verified December 12,200

Under the prior version of the law classificateomd registration duties were based
on an offender's individualized re-offense riskeTdommunity was notified only of the
most dangerous offenders through the State Patibliqpnotification website. By
contrast, an offender's likelihood of committinguite sexual offenses is not considered
under the New Act’s new offense-based classificasigstem.

Instead, some former registrants who were cl&ssdis a low or moderate risk to
reoffend have been reclassified as registrants mdvo must register for either 15 or 25
years, or life, solely based on the offense thayrodted. This method of classification
obviates the prior practices of assigning a natfan level based upon a risk assessment,
which included an empirically validated risk assesst instrument as set forth in the

prior version of Neb. Rev. Stat. § 29-4013 (ExhiB4). Under the New Act
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classification is not based on an empirical riskseasment instrument and all
documentation that may have a bearing on risk assa®. Rather, offenders formerly
classified by the State as moderate and low rigkndkrs will be re-classified as lifetime
registrants and subjected to public notificatidheanwhile a number of formerly deemed
high-risk offenders with more favorable court outms, will have less limits placed on
them. After all, in the sausage making world oégplbargaining, it is an improper
assumption that the offense of conviction accuyataptures the actual risk posed by the
particular individual. Furthermore, as the CouftAppeals of Ohio said in_State v.
Ettenger 2009 WL 2136928 (2009), said “if we were to adpate all sexual offenders as
sexual predators, we run the risk of ‘being flooseth a number of persons who may or
may not deserve to be classified as high-risk iddizls, with the consequence of diluting

both the purpose and the credibility of the laweiting State v. Thomps@ry48 N.E.2d

1144, (1999).

Deliberately requiring some low-risk individuals tegister for the rest of their
lives underscores the Nebraska Legislature's ittertake the New Act punitive. These
offenders complied with their court orders, andeveot convicted of any additional sex
crimes. Yet, all of the Plaintiffs will be subjetd the State Patrol pubic notification
website. The only possible legislative motivatisra desire to punish persons who have
committed sex offenses in the past.

Furthermore, the Legislature expressly indicatedNlew Act was to be punitive
in nature. The Nebraska Legislature chronicledititent of LB 97 and LB 285 in the
legislative history. Senator Scott Lautenbaughrooiiced LB 97 in a Judiciary

Committee hearing on March 11, 2009. In that Imgghie said:
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| am not sure if I'm the ideal senator to be introdicing

this or not, because | have sort of a...this area igery

troubling to me, and it provokes kind of a rage and

maybe a lack of perspective that | probably shouldi

have as the sponsor of this bill or probably shouldhave

the perspective as sponsor of this bill.
Id. Senator Lautenbaugh’s candid disclosure indichtesintent to create a punitive
scheme. By his own accounthis is an area that | have trouble basically deatig
with and processing in my own mind’ Id. Senator Lautenbaugh further disclosed his
punitive intent when he said:

These are ongoing restrictions, and it is good todtieve

in rehabilitation, and that fact that people can clange.

In this area, | don’t buy that. | don’t think that anyone

who thought this was a good idea once actually chgaes

their view on it.
Id. Senator Lautenbaugh let his intent be known agaii\pril 22, 2009, when LB 97
was considered under Floor Debate. On that dagtSebhautenbaugh was questioned by
Senator Ken Haar on the severity of restrictiondenrthe Act. In his response Senator

Lautenbaugh said:

I'll admit some of the provisions in here do seemadrsh
and restrictive and that’s really the point

Id. On April 27, 2009 LB 285 was in Floor Debate wigamator John Harms said:

If it was up to me, people who commit these kinds of
crimes, I'd take the key and throw it away

Id. One can only assume Senator Harms was indicdtaighe would like to retroactively
impose the historical punishment of life in priseithout possibility of parole. Senator

Harms went on further to state:
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As far as | am concerned that [LB 285] should be as

strict as possible.
Id. Senator Harms did indicate his desire to notify cbexmunity when registrants are
present, but it is obvious from his quotes thatrhativation to support LB 285 came not
from the desire to monitor. Rather, these statésneadicate the desire to seek retribution
through severe punishment.

Reviewing the legislative history of LB97 and LB32"compels a conclusion that

the statutes’ primary function is to serve as aditamhal penalty" for sex offenders.

Kennedy v. Mendoza- Martine372 U.S. 144, 169 (1963). Under the Mendoza-

Martineztest followed in Smiththe Court need look no further: the New Act viotatlee

Ex Post Facto clause. Nonetheless, under the teffpmong of the analysis, the New Act
must also be found to violate the Ex Post Factosda

b. The purpose of the New Act is so punitive ithakgates any civil intent.

The New Act is “so punitive...in purpose...as to nefj#tte State’s non-punitive
intent. Smith v. Doeat 92. The Introducer’s Statement of Intent for LB 97 catied that
the “reasons” and “purposes” sought to be accoimgtisby LB 97 was to “protect
children from sexual predatoby strengthening penaltiesand bringing Nebraska’s laws
up to date.” Even if the Legislature created trewNAct with the intent of creating a
civil scheme, the purpose was so punitive as tateetiat intent.

c. The effects of the New Act are punitive.

Notwithstanding the punitive intent behind the Naut, the effects as applied on
the Does 1-20 are indeed punitive. The factorbeaonsidered when determining an

act’s punitive effect are set forth in Kennedy vemdoza-Martinez372 U.S. 144, (1963):
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(1) whether the sanction involves an affirmativeadhility or restraint;

(2) whether the sanction has historically beennadgrhas punishment;

(3) whether the sanction comes into play only dimding of scienter;

(4) whether the sanction’s operation will promdte traditional aims of
punishment-retribution and deterrence;

(5) whether the behavior to which the sanction i@spb already a crime;
(6) whether an alternative purpose to which thetam may rationally be
connected is assignable for it; and

(7) whether the sanction appears excessive inioelab the alternative
purpose assigned.

Id. All factors, 1 through 7, of the Mendoza-Martinest as applied to the New Act,

weigh in the favor of a punitive effect.

i. The Act places affirmative disabilities and regaints on the Registrant

Plaintiffs not previously contained in prior Nebraska sex offender registries.

“In order to determine whether the New Act’s nioaition provisions impose an
affirmative disability or restraint on registereeixsoffenders, we must ‘inquire how the
effects of [a sex offender registration act] alelig those subject to it. If the disability or
restraint is minor and indirect, its effects ardikety to be punitive.” Welvaert v.

Nebraska State Patr@d68 Neb. 400 (Neb. 2004) (quoting Smith v. Da@3 U.S. 84, 99-

100, (2003). When considering the affirmative Hisges and restraints of a
substantially similar registry, the Indiana Supresuart said, "the short answer is that the
Act imposes significant affirmative obligations aadsevere stigma on every person to

whom it applies”._Wallace v. Stat805 N.E.2d 371, 379 (Ind. 2009).
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Neb. Rev. Stat. § 28-322.05 constitutes a restramgi of communication and
disability to earn a living by subjecting some regtrants to a new crime which
effectively prohibits the use of the internet: LB 285 effectively prohibits an overly
broad classification of Internet websites to soragistrants. “[A]ny registrant who
intentionally uses a social networking web site,service, instant messaging, or chat
room service that allows a person who is less thghteen years of age to access or use
its social networking web site, instant messagimggchat room service, commits the
offense of” use of the Internet by a prohibited séender. (LB 97 Section 14, revised
by LB 285 Section 1).

First, this criminal statue is impossible to coypith as it fails to define several
terms including “social networking site”, “instamtessage” and “chat room”. Although
it is clear that the new crime is targeted onlypatsons required to register under the
New Act, it does not so clearly identify how to qoisnwith the new crime. Second, the
definition of “social networking website” is uncleaAlthough LB 285 included both the
crime and a definition of “social networking welgsjtthat definition is not located in
Chapter 28 of the criminal code, it is containedhapter 29. If the Legislature intended
the definition contained in Chapter 29 to applythics crime, the definition creates an
effective ban on the Internet. Chapter 29 nowrdsfisocial networking web site as:

a web page or collection of web sites containedheninternet (a) that

enables users or subscribers to create, displalynaintain a profile or

Internet domain containing biographical data, peasoinformation,

photos, or other types of media, (b) that can kecbed, viewed, or

accessed by other users or visitors to the web wite or without the

creator’'s permission, consent, invitation, or auttaiion, and (c) that

may permit some form of communication, such as dioechment on the

profile page, instant messaging, or email, betwten creator of the
profile and users who have viewed or accessedrdatar’s profile.
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Neb. Rev. Stat. § 29-4001.01(13). (emphasis add8dgh a definition encompasses
nearly every website that allows viewers to comroat@ via the website. This restriction
includes websites such as The Omaha World Herdld,Wall Street Journal and other
news organizations; the Internal Revenue Serviogabsite where citizens are
encouraged to submit their yearly tax informatisome of the Plaintiffs’ children’s
school websites where they are encouraged to sebkkol progress, schedule parent-
teacher conferences and the like; any websites dffat user support via live chat;
business to business and intra-business softwatrallbws collaboration via the Internet;
on-line public forums created by government erditte debate political viewpoints
concerning legislative issues and budgetary cosceztt. The examples are nearly
limitless. Such restriction is no “minor or inditérestraint. It is direct and significant.
Similar Internet bans have been reversed in skvederal probation and

supervised release cases. _In United States vkysdl87 F.3d 122 (2d Cir. 2002) the

Second Circuit vacated a complete ban on Interoe¢ss, noting that “computers and
Internet access have become virtually indispensablethe modern world of

communications and information gathering.” &.126. In_United States v. Holr826

F.3d 872 (¥ Cir. 2003), the Court held that bans on Intereeas “render modern life —
in which, for example the government strongly emagas taxpayers to file their returns
electronically, where more and more commerce isdgoted on-line, and where vast
amounts of government information are communicated website — exceptionally
difficult.” Id. at 878. The Eighth Circuit Court of Appeals_inSUv. Mark 425 F.3d

505 (8" Cir. 2005), reviewed a federal sentencing restricthat completely barred a

defendant twice convicted of child pornography psssn from accessing the Internet.
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The court stated, “the...difficult question is whetlilee condition is overbroad-that is,
whether it involves a greater deprivation of lilgethian is reasonably necessary under the
circumstances.” _ldat 509. The Markourt stated:

A complete ban on Internet access is difficult testify as a least

restrictive means of satisfying the statutory otiyes of supervised

release in the case of a defendant whose crimoraduct involved simple

possession of child pornography. At a minimum hsacondition should

be imposed only on a record that permits a thoraagiluation of other

alternatives that might be sufficient to serve Htatutory purposes of

protecting the public and deterring future crimes.

Id. at 509. Most of the registrant Does’ underlyinqrgfes did not involve computer
related offenses, let alone offenses facilitated thg Internet. The new crime of
“Unlawful Use of the Internet by a Prohibited Seffedder” is an overbroad restriction
that has not survived review in the context of jatain or supervised release. The State
cannot now claim that such a restriction is civil nature when federal courts have
repeatedly denied the same contention under pobatind supervised release
circumstance.

This effective ban on the entire Internet represamit only a denial of the
Plaintiffs' first amendment rights as discusseawelbut also effectively prevents them
from securing employment in modern society. Thislearly a punitive type sanction.

The New Act coerces the registrants into signing @onsent form which allows
law enforcement to search all electronic communicain devices in their possession:
Under pain of prosecution, registrants are requicedign a consent form allowing the
Nebraska State Patrol to searghl ‘the computers or electronic communication devices

possessedy the person; and (b) Installation of hardwaresoftware to monitor the

person’s Internet usage on all the computers octreleic communication devices
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possessed by the person.” Neb. Rev. Stat. § 29(20D06uch consent under duress is yet
another restraint: a restraint on registrants ptgpend unconstitutional under the fourth
amendment.

The New Act fails to in anyway limit the type oumber of searches or define
“possessed”. In effect, the registrants must eagagprivate communication or core
political speech via the Internet with governmemtahitoring.

Not only will the New Act deprive the registrara$ their fundamental Fourth
Amendment Rights to be free from unreasonable gowental intrusion, but it also
renders them virtually unemployable in our modeechnologically dependent society.
When LB 97 went to floor debate on April 22, 2008n&tor Haar questioned the
implication of revised Neb. Stat. 8 29-4006(2). duggesting that the language be
clarified Senator Haar said,

obviously the _intent of the bill is to keep sexual
predators from using the Internet but we also don’t
want to totally, you know, if somebody has servecheir
time, we don’t want to totally rope them in to thepoint
they can’'t get any kind of job, and | could see whe

this might be threatening to an employer, the wayhe
language is now.

Id. Despite the fact that the Legislature replaceddnguage “computers ... used by the
person”, with “computers possessed by the persotfie final draft the effect is still the
same. How can a person “use” a computer unless dbestructively “possess” that
computer? As Senator Haar feared, the New Act doesfar in its restriction of
registrants, preventing them from maintaining “&nyd of job”. Doe 10 works in a law
firm specializing in tax issues, uses the compatagensively at work and has access to

confidential client information. As indicated byo® 10’s employer, “if [Doe 10] gives

3 See also discussion of 4™ Amendment violation.

37



the required consent, she jeopardizes my licenpeaittice law; yet if she refuses to give
such consent, she violates the amended statut@ibiEs<10 and 23. Similarly, Doe 12
has worked with Doe E for over two years perfornsogputer consulting work. To this
date Doe E has spent over $60,000 on Doe 12'scesrvi Exhibits 12 and 25. The
implications of the New Act will force Doe E “tortainate the contact services of Doe
12” and “[result in him] not consider[ing] emplognany person who is under the
restrictions of LB 285 in the future.”

Of the many challenges to sex offender regisa@®ss the nation, no court has
considered a search and seizure provision as sesgeifee one enacted by the Nebraska
Legislature before this court. In the Wallacase, where the Indiana Supreme court
deemed the Indiana registry unconstitutional, tiaéute at issue required “disclosure of
any electronic mail address, instant messaginghaseg, electronic chat room username,
or social networking web site username that a dénder uses or intends to use”.
Wallaceat 376. Much like the New Act, the Indiana regisequired registrants to also
sign a consent form allowing law enforcement tordeaand remotely monitor
registrants’ computers. However, the Indiana mettéd such consent to “arpersonal
computer or device with Internet capacity.” &.375. The Act considered by this Court
is severely more restrictive of the Registrant Dgasvacy interests than the act
considered by the Walla@®urt.

While the New Act’s vague nature and potential ddbitrary application raises
constitutional problems on their own, the Regidtianes are faced with the possibility
that the State will employ the most intrusive shand seizure means interpretable from

this statute. A plain language interpretationto$ tstatute indicates that registrants will
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not be allowed to possess or use computers orr@ectcommunication devices that
cannot be equipped with monitoring hardware orvemfé. On information and belief,
Plaintiffs are unaware of any hardware or softwarailable on the market that allows
monitoring of cellular telephones. Many of the Bé&gnt Does have attempted to
purchase cellular telephones incapable of Interagtmunication to no avail. Neb. Rev.
Stat. 8 29-4006(2)(b), if allowed to be enforcedl) effectively prevent the Registrant
Does from using cellular telephones. Given thevg@lence and necessity of cellular
telephones in modern society, this portion of thewNAct is obviously an unlawful
restraint under the Mendoza-Martinez test detalguta

As indicated under the Fourth Amendment argumetdviy the Act gives law
enforcement discretion to execute warrantless Bearon homes, workplaces and any
other premises where the registrant might frequ&uoich disregard for fourth amendment
protections is certainly a direct and substangatmaint and indicative of punishment.

The New Act restricts the Plaintiffs liberty by forcing periodic in-person
reporting: The Nebraska Supreme Court has upheld previousespmndence

registration requirements. In State v. Wor268 Neb. 74, (Neb. 2004), the Nebraska

Supreme Court stated that the Defendant only hagetiby the information in person
during the initial registration, allowing subsequearifications to be submitted by mail.
Under the New Act lifetime registrants must regisiaarterlyin personrather than by

mail. As stated in, Kansas v. Hendrick21 U.S. 346, 371 (1997), a state cannot allege a

community protective policy is civil in nature whéme restrictions “[are] adopted as a

sham or mere pretext” to enforce a new punishnmeént.
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This requirement that registrants appear in pee@pecific locations according
to a recurring regime represents a significant idapon of liberty. Not only is this
requirement inherently inconvenient but it bearsratmonal basis to any legitimate end.
Doe 19, as a lifetime registrant will be requiredrégister in person four times a year.
This represents not just a restraint on his lihdotyt an actual duty to perform specific
acts. In_Smith v. Dge538 U.S. 84, 94 (2003), the US Supreme Court censtd
whether the Alaska registration constituted anrratitive disability or restraint on the
registrant stating,

the Act, on its face, does not require...updatesetonade in person. The

holding that the registration system is paralleptobation or supervised

release is rejected because, in contrast to pmiEs and supervised
releases, offenders subject to the Act are freedee where they wish and

to live and work as other citizens, with no supsion. While registrants

must inform the authorities after they change tifesiral features, borrow

a car, or seek psychiatric treatment, they are neguired to seek

permission to do so.

Doe v. State538 U.S. at 87. The New Act is more restrictiart the Alaska act
considered in_Doe v. Statdecause it does require in-person reporting, |ik&
supervised release.

Furthermore, the New Act will require registratdsmake their initial registration
within three days instead of the five days requuweder the existing Nebraska registry.
It requires incarcerated individuals to notify cgarin address within three days instead
of the five days allowed under the current Act.bliaal living location is defined as any
place where the registrant may stay for more thagetdays time. These restrictions to

be imposed on the registrants under the New Acaaatogous to those found under the

punitive provisions of parole or probation.
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The New Act requires registrants to seek permissioto travel for more than
72 hours: In Worm, the Court highlighted the fact that Worm merelyl ha notify law
enforcement of changes in his address, occupatmegtion, or school attendance, not
seek permission. Under Neb. Rev. Stat. § 29-466¢t¢ go into effect January 1, 2010),
the registrant must notify the sheriff in the Nedika county where they are currently
located of their intent to move to a location otittee county or state for more than 72
hours. If the registrant has to leave the coumtgtate for an immediate emergency and
is unable to submit three days prior notificatisnch registrant can be prosecuted for
non-compliance if they fail to return to their horoeunty within three days time. In
effect, the New Act rises to the level of seekimgnpission to leave the county or state
for more than 72 hours.

Doe 19 drives a truck carrying freight to destiora$ inside Nebraska and across
the country. He sometimes receives orders to elebv pick up cargo on short notice.
Doe 19 faces the likelihood of not being able topty with the New Act if he receives
an order requiring him to make an immediate dejivera location that will prevent him
from returning to Nebraska within three days. lda either try to notify the sheriff in-
person before he leaves, or not take the delivErhibit 19. Such a restriction is
analogous to probation and parole and indicativihefAct’s punitive nature. All of the
foregoing restrictions will be enforced under theetit of prosecution. Neb. Rev. Stat. 8
29-4011. Based on the multitude of affirmativetnasats to person and property, the

New Act is punitive.
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ii. The New Act’s effects are analogous to a histmal form of punishment.

The wide dissemination of all offenders’ persoia#iormation via the State
Patrol's website, and the fact that law enforcenmeay inform numerous organizations
of previously private information regarding offemsleis akin to traditional shaming

punishments intended to inflict public disgraceegbien P. Garvey, Can Shaming

Punishments Educate®5 U. Chi. L. Rev. 733, 739 (1998) ("Punishmentsiely

described as 'shaming' penalties thus come in tgickbut very different forms: those
that rely on public exposure and aim at shamingt tose that do not rely on public
exposure and aim at educating.”). Clearly, the Mew is aimed at shaming. ("What
distinguishes a criminal from a civil sanction aibthat distinguishes it, it is ventured, is
the judgment of community condemnation which accanms and justifies its

imposition."); Paul Robinson, The Criminal-Civil inction and the Utility of Desert

76 B.U.L Rev. 201, 202 (1996) (noting that "criminal sanesicignal condemnation").
ili. The New Act comes into play on a finding of genter.
The court must consider “whether [the statute] com& play only on a finding

of scienter.” Mendoza-Martinez372 U.S. at 168. “The existence of a scienter

requirement is customarily an important elementistinguishing criminal from civil

statutes.” Kansas v. Hendrigks21 U.S. 346, 362, (1997). If a sanction islmied to a

showing of_mens reat is less likely to be intended as a punishmeémhile the registry
currently in effect in Nebraska applies to a fewcstliability offenses, the New Act
overwhelmingly applies to offenses that requiréndihg of scienter before an individual
can be convicted. seBeb. Rev. Stat. § 29-4003(1)(b)(i))(A). The thiMendoza-

Martinezfactor favors treating the effects of the New Agtpainitive.
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iv. The New Act promotes the traditional aims of pnishment.

Along with being analogous to historical forms p@inishment and placing
additional restraints upon convicted sex offendéms,New Act has the primary effect of
furthering the traditional aims of punishment: itaition and specific deterrence. Smith
v. Doe 538 U.S. at 102. By classifying offenders basedhair offenses of conviction
and without reference to the likelihood that thalf eommit other sexual offenses in the
future, the Nebraska Legislature is attempting btihpunish the offenders and,
prospectively, to deter the commission of othemes by them. Without a risk
assessment review that predicts whether the offasdikely to commit sexual offenses
in the future, the argument that registration aatification are purely a remedial means
of protecting the public is insupportable as therenothing more than the offender's
original crime to suggest that other crimes may dmenmitted. The automatic
classification of an offender based on the offeakeonviction, without determining

whether he or she is likely to reoffend, is simm@#ibution. Tison v. Arizona481 U.S.

137, 180-181 (1987) ("Retribution...has as its dogec the crude proportionality of "an
eye for an eye.").

In analyzing this prong of the Mendoza-Martingest, the “Worm Court

determined that the then in force sex offenderstegidid “serve a retributive purpose.”
The Court stated that “unless an offender is assess having a moderate or high
recidivism risk” they are not subject to publicifioaition. Id. at 163 The Wormopinion

concluded that without public notification, enfanoent was not likely to result in any

stigma or public disgrace. Worat 163. The New Act is substantially differenthe
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New Act not only creates affirmative disabilitiesr fregistrants, it now requires every
registrant to be subjected to public notificatiohhe New Act promotes the traditional
aims of punishment as it is clearly retributive.

v. The New Act applies only to behavior that is a¢ady a crime.

The U.S. Supreme Court in Smith v. Doe, 538 U4 (8003) concluded that this

factor required little weight in the analysis ofetleffect of Alaska's registry statute
because the statute's concern was recidivism. clHssification process proposed by the
New Act is fundamentally different than the oneiegwed in_Smith.

The New Act represents a fundamental shift fromigial and administrative
based determination of risk level, as examinednnitly to offense-based registration and
notification. If the Legislature were truly wordeabout recidivism, and no the
underlying crime, the New Act would apply to othedividuals who might pose a threat
to society even if they avoid convictin.

In Wallace the court stated that “if recidivism were the onbncern, the statute
would apply not only to convicted sex offenderst &igo to other defendants who might
pose a threat to society even if they are not atedi” Citing Doe 189 P.3d at 1014.
The Wallaceopinion further stated,

For example, the Washington Sex Offender Registmafict, upheld by

the Ninth Circuit, includes sex offenders not foundlty-those charged

with sex offenses but found incompetent to staiad, fiound not guilty by

reason of insanity, and those committed to mene&alth facilities as

sexual psychopaths or sexually violent predatoraxabas those who are

convicted of sex offenses.

Russell v. Gregoirel24 F.3d 1079, 1091 (9th Cir.1997).

4 There is no other public registry for other crime; only sex offenders.
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The State cannot argue that this prong of the MeadMartineztest does not

indicate punitive effect, as the Nebraska Legis@atdundamentally shifted the
classification processes by linking the classifaratscheme to only the conviction of a
prior crime.

vi. Passage of the New Act can be assigned to nchet purpose than

punishment.

The Defendants will argue that the registry iemtted to protect the public at
large. In 2003, the United States Supreme Courtd that there was scientific evidence
supporting the validity of sex offender lafgee. e.g.Smith v. Doe583 U.S. 84 at 105).
The risk based registry considered in the Srodbe is fundamentally different from the
conviction based classifications under the New Agatrthermore, numerous studies have
since called into question the underlying assunmgtiof many sex offender laws. For
example, in its 2007 report, Human Rights Watc{eal out:

With the purpose of helping parents identify unknowonvicted sex

offenders in the neighborhood, sex offender lawge licommunity

notification schemes reflect the assumption thalidam and adults are

most at risk from strangers. Yet sexual violengaimst children as well

as adults is overwhelmingly perpetrated by familyenmbers or

acquaintances. The US Bureau of Justice Statistissfound that just 14

percent of all sexual assault cases reported toelasf@rcement agencies

involved offenders who were strangers to theiririst

No Easy Answersat pg. 25. Similarly, Human Right Watch pointedt ahat sex

offender legislation is often premised on misinfation regarding recidivism rates:

Sex offender laws also reflect the assumption fnaviously convicted

sex offenders are responsible for most sex criMesaccording to a 1997
US Department of Justice study, 87 percent of daple arrested for sex
crimes were individuals who had not previously beenvicted of a sex
offense.
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The focus of sex offender laws on people who haewiqusly been

convicted of sex offenses may originate in the mrisgption that most if

not all of those who have committed sex crimeshia past will do so

again. Legislators, public officials, and membefsh® public routinely

claim that people who have committed sex offensse @ great risk to the

public because they have "astronomically high" detsm rates. For

example, federal legislators justified the needféaleral sex offender laws

by asserting sex offender recidivism rates of 4cema, 74 percent, and

even 90 percent. Legislators rarely cite, nor hey tasked for, the source

and credibility of such figures. In addition, ma$those who make public

assertions about the recidivism fates of sex o#esithke a "one-size-fits-

all” approach; they do not acknowledge the markatation in recidivism

rates among offenders who have committed differeinds of sex

offenses, nor the influence of other factors omndiesm.
Id. at p. 26 (footnotes omitted). The New Act eetb such faulty logic. The passage of
the New Act can only be assigned to the Legisl&uwapparent desire to receive federal
funds and punish an unpopular group that is arhana to society.

vii. The New Act is excessive in relation to its kEdgedly non-punitive purpose.

The New Act is not graduated and proportional vtk nature of the crimes
committed. In Wallacethe Indiana Supreme Court said “We think it sigaiht for this
excessiveness inquiry that the Act provides no meisim by which a registered sex
offender can petition the court for relief from thieligation of continued registration and
disclosure.” Id.at 385. Similar to the New Act, the registramtdridiana were listed on
the registry irrespective of differences in pagtdaor or current threat to society. The
WallaceCourt further stated, “offenders cannot shorternr thegistration or notification
period, even on the clearest proof of rehabilitatidd. at 384. The New Act affords
registrants no procedural process to expunge tHeess&dom the registry regardless of

their individual situation. In fact, the New Adtips the expungement proceedings from

the previous registry act (formerly located in NBlev. Stat. § 29-4010).
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The non-punitive purpose of the Act, although nfuestioned importance, does
not serve to render as non-punitive a statuteished broad and sweeping. The New Act
creates a registry that is substantially excesgivine proposed legislative intent. This

prong of the Mendoza-Martindest further indicates that the Act is punitivenature.

In State v. Payan277 Neb. 666 (Neb. 2009), the Nebraska SupremeatCou

recently applied Ex Post Facto scrutiny to lawsceoning registered sex offenders.
Payanprovides this court with a minimum threshold ompive effect allowable in a
retroactively applied regulation. In Payaine defendant was found guilty of first degree
sexual assault by a person 19 years of age or sidgecting a person at least 12 years of
age but less than 16 years of age to sexual péoetra Class Il felony. Pursuant to the
trial court’s finding the defendant was subjectifetime community supervision. The
Court analyzed the lifetime community supervisioovsions of Neb. Rev. Stat. § 83-
174.03 under the “intent-effects” test for Ex Piéatto analysis set forth in Wornn it’s
review the Court held that lifetime community supgion:

involves affirmative restraints and disabilitiesngar to and arguably

greater than traditional parole. It is not depemdeon any finding that

the offender poses a risk to the safety of othértha time he or she

completes a period of incarceration or civil conmant. We therefore

conclude that the legislative intent in enactinddNRev. Stat. § 83-174.03

was to establish an additional form of punishmensbme sex offenders.
Id. 676. The restrictions considered by the Pagaart included:

(a) Drug and alcohol testing if the conviction riéisig in the imposition of

community supervision involved the use of drugaloohol;

(b) Restrictions on employment and leisure actsitinecessary to

minimize interaction with potential victims;

(c) Requirements to report regularly to the indinatls community
supervision officer;
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(d) Requirements to reside at a specified locateord notify the

individual's community supervision officer of anjange in address or

employment;

(e) A requirement to allow the Office of Parole Aditration access to

medical records from the individual's current amdnfer providers of

treatment;

() A requirement that the individual submit hinfset herself to available

medical, psychological, psychiatric, or other tneant, including, but not

limited to, polygraph examinations; or

(g) Any other conditions designed to minimize thek rof recidivism,

including, but not limited to, the use of electromnonitoring, which are

not unduly restrictive.
Neb. Rev. Stat. § 83-174.03Payansets forth a level of restrictions a retroactively
imposed monitoring scheme may not include before dtletermined to be a punishment.
The New Act allows law enforcement to deprive thgistrants of constitutional rights
without even the minimum standards required undebation or parole. Similar to the
lifetime community supervision considered_in Paydue New Act creates restraints and
disabilities that are more restrictive than paroteprobation. Accordingly, this Court

must find that the intent of the Legislature wasipue.

2. The New Act violates the double jeopardy claus# the United States
Constitution and Article 8§ 12 of the Nebraska Constution.

The New Sex Offender Laws violate the Double Jaehp&lauses of the Fifth
Amendment to the United States Constitution andckertl section 12 of the Nebraska
Constitution, unconstitutionally inflicting a seabpunishment upon a sex offender for a
singular offense. Because the New Act is puniilveboth its intent and effect as
discussed above it rises to the level punishment.

The Double Jeopardy Clause states that no persdh"be subject for the same

offense to be twice put in jeopardy of life or likJ.S. Constitution, Am. V.; see also
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Neb. Const. Art. 1, § 12. Although the Double Jdy Clause was commonly
understood to prevent a second prosecution forsme offense, the United States
Supreme Court applies the Clause to prevent af@atepunishing an offender twice for

the same offens&SeeKansas v. Hendrick$21 U.S. 346, 369 (1997); Witte v. United

States 515 U.S. 389, 396 (1995). Only a "punitive" dant is subject to the Fifth

Amendment protection against multiple punishmedtgdson v. United Stale§22

U.S. 93, 101 (1997).

The registrant Does were first punished when tiveye sentenced for their
criminal conduct and, where applicable, classifiedier Nebraska's prior sex offender
laws (Exhibits 1-20). Now, several years laterg tBtate attempts to enhance their
punishment by subjecting the registrants to the N&egt's onerous requirements,

constituting arex post fact@nd second punishment.

3. The New Act constitutes cruel and unusual purignent.

The Eighth Amendment to the United States Corgiituprovides: "Excessive
bail shall not be required, nor excessive fines asgal, nor cruel and unusual
punishments inflicted.” The provision is applicalitethe States through the Fourteenth

Amendment._Furman v. Georgid08 U.S. 238, 239 (1972). The Eighth Amendment

guarantees individuals the right not to be subgedte excessive sanctions. Atkins v.
Virginia, 536 U.S. 304 (2002). The right flows from the ba%cecept of justice that
punishment for crime should be graduated and ptopad to [the] offense.” Weems v.

United States217 U.S. 349, 367 (1910). By protecting even thasevicted of heinous
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crimes, the Eighth Amendment reaffirms the dutytle# government to respect the

dignity of all persons. Roper v. Simmo#g3 U.S. 551, 560 (2005).

The prohibition against cruel and unusual punigtitsianust be "interpreted
according to its text by considering history, ttemh, and precedent, and with due regard
for its purpose and function in the constitutiorddsign.” Id "To implement this
framework [the Court] ha[s]...affrmed the necegsdf referring to 'the evolving
standards of decency that mark the progress oftarim@ society' to determine which
punishments are so disproportionate as to be ancunusual.” Ropeb43 U.S. at 561.

"When it comes to laws that involve sex offendéng, passions of the majority

must be tempered with reason." Joseph Lester, Tégtiinacy of Sex Offender

Residence and Employment Restrictiof@ Akron L. Rev. 339, 340 (2007). "Overborne

by a mob mentality for justice, officials at evdeyel of government are enacting laws
that effectively exile convicted sex offenders fridmair midst with little contemplation as
to the appropriateness or constitutionality of ithettions.” Id"Politicians across the
country have approved almost every measure thds aath sex offenders in order to
appear strong on crime.".ld

“Given that the sex-offender lobby is neither &rgr vocal, it is up to the courts
to protect the interests of this disenfranchisealigr’ Joseph Lestefm,he Legitimacy of
Sex Offender Residence and Employment Restricsapsaat 340, citing Cal. Dep't of

Corr. v. Morales (1995), 514 U.S. 499, 522 (Stevens, J., disserftoanger of

legislative overreaching...is particularly acuteewhthe target of the legislation is a
narrow group as unpopular (to put it mildly) as tjplé murderers. There is obviously

little legislative hay to be made in cultivatingetimultiple-murderer vote."). See Wayne
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A. Logan, The Ex Post Facto Clause and the Judsoree of Punishmer85 Am. Crim.

L. Rev. 1261, 1267 (Summer, 1998) ("That sex ofégadcire deserving of disdain is not
the issue, for they surely are. The issue, ratkevhether they deserve the protection of
the Constitution, which they surely do"). Partarnly for those offenders who have
served their periods of incarceration and haveipusly been determined to be low-risk
to reoffend, the extension of registration durateord public notification via the State
Patrol website under the New Act is a punishmeat ih not nearly proportional thereby

constituting cruel and unusual punishment (Exhibjt8, 7, 9, 10 and 11).

4, The New Act unconstitutionally sanctions unreamable searches and
seizures.

The Fourth Amendment requires that “searches aBttures be

reasonable.”_Edmond v. City of Indianapplis31 U.S. 32, 37 (2000). “Fourth

Amendment protections [are] defined by reasonakjee&ations of privacy.” Lucas v.

South Carolina Coastal Coundi05 U.S. 1003, 1035 (1992) (citikgtz v.United States

389 U.S. 347 (1967)). There is no area where cifizeave a greater expectation of
privacy than in their homes.

At the outset, the alarming breadth of Neb. Retat. S8 29-4006(2) must be
emphasized. It requires that the registrant glaaket permission for ubiquitous consent
searches to government actors. The consent gieesnflorcement authorities unrestricted
permission to enter the registrant’s home at amg tio search the person’s computer or
Internet devices. It also requires the registranitstall monitoring hardware or software

on their electronic devices so that such a seantbe accomplished remotely. (Exhibit
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33). In addition to not limiting or defining who $idhe right to make such entry and
searches, the statute contains no limitations erséfarchers’ publication or dissemination
of any of the material that is discovered during searches. The Fourth Amendment
cannot be bent to tolerate such a suspicionlesslsea

The installation of software or hardware to rerhotebserve a registrant’s
computer usage is a search. If law enforcement waot a registrant's home and
installed a listening device there, this would digde a search that would have to

withstand scrutiny under the Fourth Amendm&mae e.gBerger v. New York388 U.S.

41 (1967) (installation of recording device in ofs based on a New York statute
authorizing a judge to issue an order to do soromrgls less than probable cause was

unconstitutional). In_Kyllo v. United State$33 U.S. 27 (2001), the Court held that

using thermal imaging technology, set up outsida pfivate home to scan the interior of
the home, was a “search” despite the fact thaetexs no physical intrusion into the
home. The Court noted that our common law tradgtipustifiably extend a reasonable
expectation of privacy in our homes, and that sarclexpectation of privacy is at the core
of Fourth Amendment protection.

To withdraw protection of this minimum expectatiwould be to permit
police technology to erode the privacy guarantead tihe Fourth
Amendment. We think that obtaining by sense-enmante@chnology any
information regarding the interior of the home tleauld not otherwise
have been obtained without physical “intrusion ioconstitutionally
protected area,Silverman,365 U.S., at 512, 81 S.Ct. 679, constitutes a
search-at least where (as here) the technologyestopn is not in general
public use. This assures preservation of that @egfeprivacy against
government that existed when the Fourth Amendmes adopted. On
the basis of this criterion, the information ob&drby the thermal imager
in this case was the product of a search.
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Id. at 34-35. Using a computer to remotely invade aa arhere there is a reasonable
expectation of privacy is similarly a search. Foxample, in _United States

v.Heckenkamp482 F.3d 1142 (9Cir. 2007), the Ninth Circuit found that althoudtet

search was justified, a remote search of a comattached to a university network was
a search in fact.

“Few threats to liberty exist which are greaterthhat posed by the use of
eavesdropping devices.” Berg888 U.S. at 63. Reviewing the contents of one’s
computer remotely is no different than enteringhtbene to do so. Both are “searches”
and must satisfy the requirements of the Fourth Adneent.

“[A] search conducted pursuant to a valid consgbnstitutionally

permissible.” Schneckloth v. Bustamond?2 U.S. 218, 222 (1973). The New Act

requires that the registrants consent to the seardémanded by the statute. Failure to
consent is punishable by a Class IV felony. AltHotlte statute utilizes the word
“consent”, this is hardly the valid consent thatates Fourth Amendment concerns.

In order for the consent to be valid to allay Rbukmendment concerns, it must
be “voluntary” and not the product of either exgres implied duress or coercion. ht
227. “Acquiescence to a claim of lawful authoritg’not voluntary consent. Bumper v.

North Carolina391 U.S. 543, 549 (1968). Thus, in Bumaeearch was deemed not to

be consensual when the “consent” was given onéy #fie officers asserted that they had
a warrant. “If under all the circumstances it agppdhat the consent was granted only in
submission to a claim of lawful authority, then ttemsent is invalid and the search is

unreasonable.” United States v. Articles of Dro§8 F. Supp. 1182, 1185 (N.D. Calif.
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1983) €iting Bustamonte412 U.S. at 233 and Bump&91 U.S. at 548-49). The statute
gives the registrants a Hobson'’s choice - congeatsearch or commit a felony. Any
“consent” therefore is the product of both duress a claim of lawful authority. It is not
a valid consent that removes the Fourth Amendmiffitudties inherent in the
challenged statute.

“The right of the people to be secure in theirspes, houses, papers, and effects,
against unreasonable searches and seizures, shéi wiolated.” (4" Amendment US
Constitution) There is no warrant, let alone cafisethe searches that are mandated by
Neb. Rev. Stat. § 29-4006(2). (set to take effaoudry 1, 2010) This should be the end
of the inquiry. The statute is plainly unconsiuagl. It is true that the Supreme Court
has established that, although individualized sugpiof wrongdoing is the touchstone of
reasonableness under the Fourth Amendment, therdiraited circumstances in which
the usual rule does not apply.” Edmeb81 U.S. at 37. As the Court has noted:

Although we usually require that a search be uaétert only pursuant to a
warrant (and thus supported by probable causeheaonstitution says
warrants must be), see.g.,Payton v. New York445 U.S. 573, 586, 100
S.Ct. 1371, 1380, 63 L.Ed.2d 639 (1980), we havenjiteed exceptions
when “special needs, beyond the normal need forelalercement, make
the warrant and probable-cause requirement imgediie.” New Jersey v.
T.L.O, 469 U.S. 325, 351, 105 S. Ct. 733, 748, 83 L.Ed.2d (1985)
(BLACKMUN, J., concurring in judgment). Thus, we Veaheld that
government employers and supervisors may conductanigess, work
related searches of employees' desks and offick®uti probable cause,
O'Connor v. Ortega480 U.S. 709, 107 S. Ct. 1492, 94 L.Ed.2d 714
(1987), and that school officials may conduct watless searches of
some student property, also without probable cal®w Jersey v.
T.L.0.[495 U.S. 325 (1985)$upra Courts have also held, for similar
reasons, that in certain circumstances governmeastigators conducting
searches pursuant to a regulatory scheme needdheteato the usual
warrant or probable-cause requirements as loncheis searches meet
“reasonable legislative or administrative standdr@amara v. Municipal
Court 387 U.S. 523, 538, 87 S.Ct. 1727, 1736, 18 L.E®2d (1967).
See_New York v. Burged82 U.S. 691, 702-703, 107 S.Ct. 2636, 96
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L.Ed.2d 601 (1987); Donovan v. Deweds2 U.S. 594, 602, 101 S.Ct.
2534, 2539, 69 L.Ed.2d 262 (1981); United State8iswell, 406 U.S.
311, 316, 92 S.Ct. 1593, 1596, 32 L.Ed.2d 87 (1972)

Griffin v. Wisconsin 483 U.S. 868, 873 (1987). The key to all thed®ss referenced in

Edmond which may occur on less than probable causéeaitsthey are designed for some
purpose other than detecting criminal wrongdoirihe Court made this clear in both

Edmond and Ferguson v. City of Charlestof32 U.S. 67 (2001). In_Edmonth

invalidating an Indianapolis program that featusedpicion-less roadblocks designed to
interdict the flow of unlawful drugs through Inderthe Court held that:
We have never approved a checkpoint program whassagy purpose
was to detect evidence of ordinary criminal wroriggo Rather, our
checkpoint cases have recognized only limited exmep to the general
rule that a seizure must be accompanied by somesureaof
individualized suspicion.
Edmond 531 U.S. at 41.

Instead, Edmondolds that if “law enforcement authorities pursuemgarily

general crime control purposes at checkpoints, asdiere, stops can only be justified by
some quantum of individualized suspicion.” & 47.

In Fergusonthe Court was faced with a policy where a publisgital would test
obstetric patients suspected of drug use and ip#tient tested positive the patient would
be provided education and referral for treatmeit e results would be turned over to
law enforcement without the knowledge or consenthef patient. The drug tests were
searches. ldat 76. The proponents of the policy argued thasamuch as the ultimate
purposes of the policy, to protect the health ofmapand child, was a “beneficent one”,

the Fourth Amendment’s probable cause requirentemild be dispensed with. Idt 81.
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However, the Court disagreed, concluding that ‘fbhepose actually served by the . . .
searches ‘is ultimately indistinguishable from gemeral interest in crime control.” .Id

at 81 (citing_Edmond531 U.S. at 44). Given this, “[tlhe Fourth Amemeht's general
prohibition against nonconsensual, warrantless, sugpicionless searches necessarily
applies to such a policy.” lct 86.

The same prohibition applies here. The challenggdute is unconstitutional
because it provides for nonconsensual, warrantbess,suspicionless searches. Under
the New Act, law enforcement is required to seamckl monitor any computers or
electronic devices that the registrant “possessellebraska courts have interpreted
possession statutes in several contexts, notaldgegssion of illegal substances. Under
Nebraska law “possession includes both physical emdstructive possession with
knowledge of the presence of and its characterdis@” State v. Garz&56 Neb. 752,
592 N.W.2d 485 (1999). Furthermore, “evidence thatlefendant had constructive
possession of a drug with knowledge of its presearug its character as a controlled
substance is sufficient to support a finding ofg@ssion and to sustain a conviction for
unlawful possession.” State v. Garc24d6 Neb. 769, 345 N.W.2d 826 (1984).

As the New Act mandates criminal prosecution fotations of the Act, adoption
of case law interpreting possession in a crimioaltext is the only source Plaintiff's may
rely on to determine how Neb. Rev. Stat. § 29-4PD6(ll be enforced. Under the body
of Nebraska case law defining possession, any gesmwhere the Plaintiff might work,
live, go to school or regularly frequent will bédatied no fourth amendment protection

against warrantless search by the State.

56



During floor debate the Legislature recognized twnstitutional problems
created by the language of Neb. Rev. Stat. § 28{@)Cas revised by LB 97. The
original language concerned “computers owned od usethe offender.” To address
such concerns, the language was eventually chatogdte language considered today,
“computers or electronic devices possessed bydhsop.” Yet, this change in language
does not address the underlying concern voiceddmatdr Haar during Floor Debate on
April 29, 2009. Senator Haar was concerned withithplication that third parties who
allow registrants to use their computers or elestraomputer devices would be subject
to warrantless search. As an apparent answerctogncern Senator Lautenbaugh said,
“we’re just dealing with computers owned as theppse of the amendment.” Despite
the Legislature’s recognition of the fourth amendmemplications on potential
bystanders, the New Act does not contain a defimibf “possesses”, nor does the New
Act expressly limit search and monitoring to congpsitactually owned by registrants.

But for the purported consent demanded under e Wct, any search of the
Registrant Plaintiffs’, Non-Registrant Plaintiflshd third parties’ computers and Internet
device$ can occur only with probable cause, a warrantoones other constitutionally
valid exception. The only possible purpose for ceaof the Registrant and Non-
Registrant plaintiffs’ and putative class’ compstés to look for evidence of criminal
activity. This purpose is “indistinguishable fraime general interest in crime control.”
Edmond 531 U.S. at 458. Perhaps the statute has aibenepurpose. “Such a motive,
however, cannot justify a departure from Fourth Adraent protections.” Ferqusdsi32

U.S. at 86. The unconstitutionality of Neb. RetatS§ 29-4006(2) (effective January 1,

5 See Exhibits 1 through 31 for a sample of the electronic devices subject to law enforcement
search and seizure under the New Act.
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2010) is also apparent from reviewing the Supreno@r® pronouncements on the

limitations imposed on searching persons on probatn United States v. Knight§34

U.S. 112 (2001), the Court held that “a court granprobation may impose reasonable
conditions that deprive the offender of some freesl@njoyed by law-abiding citizens.”
Id. at 120. One of these freedoms is the right to e from searches without probable
cause and a warrant. In Knights state criminal court had imposed as a condition o
probation that Mr. Knights could be searched at tamg, without warrant or probable
cause. For a person on probation the Court heldthie Fourth Amendment “requires no
more than reasonable suspicion to conduct a seduitis probationer’'s house. . . When
an officer has reasonable suspicion that a prabatisubject to a search condition is
engaged in criminal activity, there is enough lilkebd that criminal conduct is occurring
that an intrusion on the probationer’'s significgntdiminished privacy interests is
reasonable.” Idat 593.

In Griffin v. Wisconsin 483 U.S. 868 (1987), the Supreme Court conclukad

“[a] probationer's home, like anyone else’s, istpobed by the Fourth Amendment’'s
requirement that searches be ‘reasonable.”atldB73. The Court determined, however,
that, given that probationers do not enjoy the hibsoliberty and constitutional
protections that “free” citizens enjoy, a Wisconsegulation allowing searches of
probationer’'s homes based on “reasonable grounds”omnstitutional. Idat 880. Thus,
even the homes of persons on probation are protégt¢he Fourth Amendment. Even in
this circumstance there must be some cause fosgaeeh. However, Neb. Rev. Stat. 8§
29-4006(2) dispenses with any “cause” requiremersetarch the homes of persons who

are not on probation, parole, or under court supienv, and therefore “enjoy, the
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absolute liberty to which every citizen is entitle&nights, 534 U.S. at 119 (internal
guotations and citations omitted).

In Doe v. Prosecutor of Marion County66 F.Supp2.d 862 (2008), the United

States District Court for the Southern District lofliana considered a consent under

duress issue similar to the one presented befasectiurt. In_Prosecutor of Marion

Countythe court considered a registry that requirednafégs not currently on parole or
probation to consent to warrantless searches afopal computers or devices with
Internet capability at any time, or be subjectelmmhy prosecution. The Court ruled that
such a requirement was not voluntary, and thusndidserve to legitimize the statute's
unconstitutional intrusions as applied to offenderstwithstanding the suggestion that
offenders could choose to avoid searches and mongtdoy choosing not to own a
computer or Internet capable device. The statafmsed no limits on the types or scope
of searches of computers and Internet use. Theesobpsearch provided for under
Indiana’s sex and violent offender registrationtig® which required that class of
offenders not currently on parole or probation émsent to warrantless searches inside
their homes of personal computers or devices withrihet capability at any time, was
unconstitutional as applied to the offender claske Statute forced offenders to consent
to the most fundamental sort of intrusion withoatrkant or any applicable exception.
Neb. Rev. Stat. 8§ 29-4006(2) creates a consensetirch provision more

restrictive than the one considered in Prosecutddarion County This section of the

New Act would apply to all registrants as Neb. R&tat. § 29-4006(2) will apply to any
registrant required to report “telephone numberdNeb. Rev. Stat. 8§ 29-4006(1)(k).

Furthermore, the Indiana registry allowed regiggda avoid signing the consent form if
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they chose not to own devices subject to the [ahe language of the New Act indicates
that Nebraska law enforcement agencies will sélbble to conduct such searches on the
home of a registrant who owns no such device tdyrat fact.

Any premises where registrants might frequentt laeprivate residence, place of
business or public location, will be subject to raatless search and seizure. Such an
implication violates the privacy of any roommatéamily members, employees or
employers for no fault of their own. This cann@. @he law is unconstitutional as

applied to the plaintiffs who are not on probatiparole, or under court supervision.

5. The New Act violates the due process clausedioé¢ United States and
Nebraska Constitutions.

The New Act violates Plaintiffs’ rights to both medural and substantive due
process under both the United States and Nebraskati@itions. “[N]or shall any State
deprive any person of life, liberty, or propertyitwout due process of law.” U.S. Const.
amend. XIV,8 1. “No person shall be deprived of life, liberby, property, without due
process of law.” Neb. Const. art8l,3. First, the New Act is unconstitutionally vague
its face and as applied to all Plaintiffs by fagjito enable ordinary people to understand
what conduct it prohibits, and by authorizing andcauraging arbitrary and
discriminatory enforcement. All Plaintiffs bringhis¢ action against all Plaintiffs.
Exhibits 1 through 20; A through K. Second, the NAwat violates substantive due
process because it retroactively eliminates theb#&sed model of public notification and
classifies all sex offenders as dangerous. AlinEfés bring this action against all

Plaintiffs (Exhibits 1 through 31). Finally, theeW Act deprives Plaintiffs of procedural
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due process by eliminating fundamental rights atadeslaw-created rights without a
hearing. All Plaintiffs bring this action againgtt @efendants (Exhibits 1 through 31).
a. Numerous definitions and subsections of the Wetare vague, resulting in a

statutory scheme that fails to permit ordinary pedim understand prohibited
conduct and encourages discriminatory enforcement.

This claim is brought by Does 1-20 and A-K. Vagess may invalidate a
criminal law for either of two independent reasof$]he void-for-vagueness doctrine
requires that a penal statute (1) define the caiaifense with sufficient definiteness
that ordinary people can understand what condugtahibited and (2) in a manner that

does not encourage arbitrary and discriminatorpreeinent.” Kolender v. LawsoAg1

U.S. 352, 357 (1983); see also United States v.Ragn478 F.3d 934, 937 (8th Cir.

2007). The Nebraska Supreme Court recognizes dhee standard when examining
vagueness of a statute or ordinance under the Blabi@onstitution. See Maxon v. City

of Grand Island 273 Neb. 647, 652-53 (2007) (utilizing same staddfor void-for-

vagueness claim). In substance, this test is ameration of both sides of the same coin:
the law from the perspective of the person sulifedt and the law from the perspective
of law enforcement. In this case, the New ActJuding the new crime of unlawful use
of the internet by a prohibited sex offender, igi$® with vague and absent definitions,
confusing structure, and open-ended discretion hglthw enforcement, that it fails on
both counts.

“A penal statute is void if it does not sufficigntlefine a criminal offense so that
ordinary people can understand what conduct isilpited. This inquiry looks at what a

person of common intelligence would reasonably tstdad the statute to proscribe, not
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what the particular defendant understood the statutmean.” United States v. Washam

312 F.3d 926, 929-30 (8th Cir. 2002) (citing Kolendi61 U.S. at 357).

In Coates v. City of Cincinna#02 U.S. 611 (1971), the Supreme Court held that

an ordinance which prohibited "conduct...annoyirg pgersons passing by" was
impermissibly vague because it set no standargedied conduct and required men of

ordinary intelligence to guess at its meaning. €gat City of Cincinnati402 U.S. 611,

614 (1971). In Kolendethe Supreme Court invalidated a state law reggimdividuals
to show "credible and reliable" identification iesponse to an officer's request because
the statute contained no standard for the indiVidiea determine what type of
identification met this requirement, thus leaviramplete discretion in law enforcement
officers to determine whether the identificationswaredible and reliable.” Kolender
461 U.S. at 358.

The New Act is equally lacking in standards of sfped conduct. Neb. Rev. Stat.

8 29-4003 states that the New Act will apply toyaerson whan or after January 1,

1997...hasever’ been found guilty of one of the enumerated ofémns This section
appears to simultaneously both limit its applicatio individuals who commit certain
offenses after January 1, 1997, and apply to themenated offenses whenever
committed.

Neb. Rev. Stat. § 29-4004 imposes confusing inguersporting requirements on
all registrants when he or she has a new addmsgorary domicile, or habitual living
location. This notification must occur within tleravorking days before or after the

change. “Temporary domicile” is defined as anyelat which the person actually lives

or stays for a period of at least three workingsddyeb. Rev. Stat. § 29-4001.01(15).
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“Habitual living location” is defined as any platieat an offender may stay for a period
of more than three days even though the sex offengntains a separate permanent
address or temporary domicile. Neb. Rev. Stat. 4@%1.01(9). The New Act fails to
define “working days,” leaving the entire reportisigucture vagu@.

A habitual living location includes anywhere a sgantmay stayfor a period of
more than three days, which includes virtually ahgwe on the planet. Oddly, a habitual
living location is measured in “days,” but a temgugr domicile and the time period in
which a registrant must report any changes is nmedso “working days.” No registrant
would believe that he had an obligation to repdrpkeces hemay stay, rendering the
requirement to report all habitual living locatioaswllity to the registrant and adding to
the confusion.

Neb. Rev. Stat. § 29-4006 broadens the amount atudenof the information that
a registrant must provide under the New Act towailokering and confusing extent. This
information includes the addresses where the pemssides, has a temporary domicile,
has a habitual living location, or will reside,radtigh those definitions are confusing as
discussed above. The water is further muddied &y of terms such as “remote
communication device,” “identifiers and addrességlobal unique identifiers,” and
“other Internet communication identifiers” withodefining what these terms mean.

The registrable information includes the licensatgl description and regular
storage location of any vehicle owned or operatethk person. Since “vehicle” is not
defined, it might include various manners of tramggtion, as has been the case in

criminal driving under the influence casesg. bicycles, riding lawnmowers, tractors,

6 For some registrants, this will be Monday through Friday. However, some registrants work
other days, nonconsecutive days, etc., leaving the statute open to various and disparate
interpretations by men of common intelligence.
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boats, etc. It is also unclear whether this wontdude vehicles used by a registrant for
work. For example, Doe 1, as a requirement oehmployment at a car dealer, operates
several automobiles on any given workday. To bmpi@nt, he would be required to
report every customer’s automobile he operate$icgase plate (which most do not have
since they have not been purchased yet) and eashazation (which may be unknown
at the time of reporting since dealerships conbtantn over inventory). For Doe 1, this
information changes on an almost-daily basis (ExhAip

The New Act goes beyond the pale by mandating ¢aah registrant sign a
consent form giving law enforcement the ability $earch all computers or other
electronic communication devices possessed by ¢rgop, without defining “electronic
communication device” or defining whether “possessi includes constructive
possession. This leaves open the very real ptigsibiat a bullhorn must be searched by
law enforcement as an electronic communication aggvand that a registrant must
consent to the search and seizure of cell phoneedwy someone else but within the
registrant’s constructive possession. The conkent also gives law enforcement the
ability to install hardware or software to monitthre person's Internet usage on all
computers or electronic communication devices Esexkby the person. By using the
term “person” instead of “registrant,” the Legislia@ specifically leaves open the
possibility that computers and electronic commuimeca devices owned by the
registrant’s spouse, friends, roommates, employeis, but in the possession of the
registrant, would be subject to ongoing searchsamlire and monitoring. However, this

remains unclear (Exhibits 1 through 31).
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A new crime under Chapter 28 of the Nebraska Rdv&atutes, unlawful use of
the internet by a prohibited sex offender, wasuded in LB 97 and modified by LB 285.
Neb. Rev. Stat. § 28-322.05 makes it a crime faggistrant convicted of one or more of
certain enumerated offenses, or an equivalent séf@ommitted in another jurisdiction,
to knowingly and intentionally use a social netwogkweb site, instant messaging, or
chat room service that allows a person who istless eighteen years of age to access or
use its social networking web site, instant mesgggor chat room service. The terms
“social networking web site,” “instant messagingt™chat room service” are not defined
in Chapter 28, although these terms are defined uhifferent Chapter: Chapter 29,
Section 4001.01. Adding to the confusion of thérerscheme is the fact that “social
networking web site,” while defined in Chapter 28the New Act, is only used in the
new crime of unlawful use of the internet by a pbdled sex offender, which is located
in Chapter 28. Without a clear definition of these terms, a rergist cannot understand
what is required to comply with requirements of lew Act and Unlawful use crime.

The New Act also fails under the second prong @& test, which requires
certainty for law enforcement. Its vagueness lehddNew Act to arbitrary enforcement
and encourages a “standardless sweep that alloliceipen, prosecutors, and juries to
pursue their personal predilections.” Kolend#61 U.S. at 358. In no uncertain terms,
Neb. Rev. Sta§ 28-322.05 provides that unlawful use of the ing¢tmy a prohibited sex

offender is a misdemeanor for a first offense afelany for any subsequent offense, and

7 Neb. Rev. Stat. § 29-4001.01 specifically states that the definition of “social networking web
site” applies only for purposes of the Sex Offender Registration Act, and there is no reference to
these definitions by Neb. Rev. Stat. § 28-322.05. If the Legislature wanted the definitions of the
New Act to apply to a Chapter 28 crime, it could have done so. See e.g. Neb. Rev. Stat. §§ 13-
1302 (referencing definitions in Chapters 14 and 15), 44-526 (referencing Chapter 77 definitions),
39-101 (referencing Chapter 60 definitions).
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Neb. Rev. Stat§ 29-4011 clearly states that a violation of the Niet is a felony for a
first offense and also a felony with the possipitf a mandatory one year in prison for a
subsequent violation. This is the extent of the’'daclarity. The New Act allows
capricious enforcement for the same reasons mossible for a registrant to comply
with its terms: confusing in-person reporting regments concerning timing and living
location; unclear definitions, or complete lackrédd, for terms that do not easily lend
themselves to everyday or conventional wisdom; fineé extent of “possession” of an
“electronic communication device;” etc.

However, law enforcement is placed on even moreeiai ground than the
registrants. How does a law enforcement officeswaar questions from a registrant who
works at a car dealer and is unsure whether hbligated to report all customer vehicles
he operates at his job? With respect to the canfem, it purports to give law
enforcement the ability to (1) search all compuated electronic communication devices
possessed by the person, and (2) install hardwaseftwvare to monitor Internet usage on
all computers or electronic communication devicesspessed by the person. Although
the consent form is signed when the registry infttram is provided, no further guidance
is provided to law enforcement. When does theckeaccur? Immediately on the spot
or at any random time selected by law enforcenserdh as 3 a.m. every morning? Also,
where does that search occur? At the sherifftsostar in the privacy of a registrant’s or
other’'s home or office? The New Act also failptovide for devices that are incapable
of being monitored. Can a registrant or family nhbemor employer retain the device?
These answers are open to be determined by individw enforcement officers. In fact,

the law is so vague and gives so much discretidavtoenforcement with respect to the
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search, seizure and monitoring of computers anctrel@c communication devices that
the New Act goes beyond what constitutes a perblessvarrantless search and seizure
for an individual released on parole, probationsupervised releadeIf Neb. Rev. Stat.

§ 29-4006(2) does not allow unfettered discretwnat does?

Further, Neb. Rev. Stat. § 29-4006(1) requires tthtState Patrol collect certain
information, “but not limited to” that enumeratedtd. This gives the State Patrol
unfettered discretion to collect an unforeseeabieunt of information. Once the State
Patrol collects whatever it wants, the New Act pdesg that only limited information will
be confidential, and the rest will not be confidentNeb. Rev. Stat. 8§ 29-4009(1). The
New Act also provides for the release of “publidification information” to third parties.
Neb. Rev. Stat§ 29-4013(4) and (5). But no provision regulatesetlibr such third
parties may disclose such confidential informatiang it places no limitation on third
parties as to how they disseminate information ey&ith under the New Act, confidential
or otherwis€. For example, in a December 1, 2009, interviewhwitie Lexington
Clipper Herald, Dawson County Sheriff Gary Reibexswjuoted as saying, “What I'm
hoping to do is set up a database for everyones¢oom my Web page” (Exhibit 35).
Without clearer guidance for law enforcement, thatutory scheme creates an
information free-for-all.

These are material provisions of the New Act thatenserious implications for

registrants and law enforcement, but the entireemehis so tenuous that it renders

8 See previous sections relating to ex post facto, double jeopardy, cruel and unusual punishment
and the fourth amendment.

9 Since the terms “identifiers and addresses” and “global unique identifiers” are undefined, these
might mean usernames and passwords for various online accounts. This, coupled with the lack
of control over dissemination of such non-confidential information, exposes the registrants to an
increased risk of identity theft or other abuse.
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compliance by each registrant impossible and eagms capricious enforceméfitThe
potential of abuse of discretion is more acute ictmmgg the fact law enforcement may
be more tempted to overstep its bounds when dealitiyg these issues related to an
unpopular group: registered sex offenders. Thwstifjfas a heightened degree of
exactness, but the New Act falls woefully shorewén clarity. Since it is impossible to
make heads or tails of this law no matter what sidiéne coin is examined, the New Act
and accompanying new crime of unlawful use of thiernet are unconstitutionally vague
and thereby violate due process.

b. The New Act offends Plaintiffs’ right under Stdistive Due Process by

unilaterally and retroactively changing from a flsksed model of public

notification to an undifferentiated model wherelly ragistrants are subject to
community-wide naotification

The New Act violates the Due Process Clause ofthateenth Amendment and
Nebraska Constitutions by infringing on many caredamental rights and liberties held
by the Plaintiffs without adequate government fiesttion. Substantive Due Process
guarantees that a state’s legislative power is reliate to those fundamental rights
encompassed within the Fourteenth Amendment, aadtltie state cannot infringe on

those rights for arbitrary or capricious reasoree $ruax v. Corriggri?57 U.S. 312, 329

(1921). “The Due Process Clause guarantees marefdlir process, and the ‘liberty’ it
protects includes more than the absence of physesalaint. The Clause also provides
heightened protection against government interfarenith certain fundamental rights

and liberty interest.” Washington v. Glucksbeb®1 U.S. 702, 719-20 (1997) (internal

10 It seems clear why the only section of the prior Act that the Legislature left untouched was
Neb. Rev. Stat. § 29-4012. This section grants law enforcement officials immunity from liability
for good faith conduct under the New Act, a tacit acknowledgement by the Legislature that the
New Act is fertile with opportunity for arbitrary and capricious enforcement. Unfortunately, the
generosity of the Legislature ended at law enforcement. Notwithstanding the equally confusing
duties imposed on registrants, they are not afforded a similar good-faith exception for
noncompliance.
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citations omitted). In short, substantive due psscexamines the constitutionality of an
underlying statute. “If the statute implicatesuadamental right, the state must show a
legitimate and compelling governmental interest ifgerfering with that right. If the
statute does not implicate a fundamental right, apely a less exacting standard of
review under which the statute will stand as loagtas rationally related to a legitimate

governmental purpose.” Gunderson v. Hy&39 F.3d 639, 643 (8th Cir. 2003) (citing

Graham v. Richardsod03 U.S. 365 (1971); City of Cleburne v. Clebukingng Center,

Inc., 473 U.S. 432 (1985)). “The federal and NebraS&astitutions contain similar due
process language, and both provide that no persalh Ise deprived of life, liberty, or
property without due process of law. Because the @rocess requirements of
Nebraska's Constitution are similar to those of fdderal Constitution, we apply the
same analysis to the [Plaintiff's] state and fetl@@nstitutional claims.”_Scofield v.
State 276 Neb. 215, 228 (2008).
I. The New Act triggers Substantive Due Process alysis by
depriving Plaintiffs of multiple core fundamental liberty
interests, including the right to defend one’s reptation, right
to the integrity of a family, right to travel, right to earn a
living, and the right to privacy of information
First, the New Act deprives Plaintiffs of their dilty interest in their names,
reputations and standing in their communities ynfato differentiate between persons
on the sex offender registry and inferring thatsthnendividuals on the public registry are
high-risk sexual predators. By grouping all sefenflers together on one State Patrol

website registry, those registrants who were nbjest to public notification under the

prior Act are implied to be high-risk offenders aare thereby stigmatized.
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In Wisconsin v. Constantineadhe Supreme Court recognized that the Due

Process clause is implicated “[w]here a person’sdgmame, reputation, honor, or
integrity is at stake because of what the govertnnemloing to him.”_Wisconsin v.
Constantineau400 U.S. 433, 437 (1971). The Supreme Court lzerowed this right
and clarified that damage to reputation alone ssificient to invoke the requirements of
procedural due process. In Paul v. Dawise Court stated that damage to one’s
reputation must be accompanied by some other tenigibs, such as the loss of a status
recognized and protected by state law or the ldss fondamental right such as those
contained within the Bill of Rights and applied states through the Fourteenth
Amendment._Paul424 U.S. at 710-12. The Eighth Circuit has dafirthis two-part
"stigma plus"” test as follows: “Damage to reputatadone...is not sufficient to invoke
the procedural protections of the due process elalie loss of reputation must be
coupled with some other tangible element to ris¢h®level of a protectable property

interest.” Gunderson v. Hvgs339 F.3d 639, 644 (8th Cir. 2003).

Stigma: The provisions of the New Act regarding publicification through the
State Patrol's website will undoubtedly stigmatike Plaintiffs not currently subject to
public notification and cause irreparable harmhi@irtreputations. Based on the actions
of the State, the community understands that anlistezl on the State Patrol's website
poses a serious risk to them and their family, @gfig children. This point is made by
the State Patrol's website and the Legislature’s statements.

The State Patrol's Sex Offender Registry websitgest that “sex offenders

present ahigh risk to commit repeat offensesand that efforts of law enforcement

agencies tqrotect their communities, conduct investigations, and quickly apprehend
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sex offenders are impaired by the lack of availabfermation about individuals who
have pleaded guilty to or have been found guiltyseX offenses and who live in their
jurisdiction.” (Exhibit 36, emphasis added). Furthere, *“[tlhis [registration]
information is being provided from a list of NelkasState Patrol Press Releases that
have been made concerniHggh Risk/Level 3 Sex Offenders.” (Exhibit 37, emphasis in
original). Through statements made on the Stat®Raebsite, the community believes
and understands that the offenders on the websge p “high risk” to recidivate, and
that public notification is necessary for the potiten of the community.

The Legislature fans these flames and reinforcesbélief that the registrants
listed on the State Patrol website pose the mogiusedanger to their community. For

instance, “LB 97 seeks tprotect children from sexual predators by strengthening

penaltie$' and bringing Nebraska’s laws up to date. As teldgy changeslnternet
predators find new avenues to pursue theiictims, like social networking sites.
Nebraska’s justice system must keep pace.” Inteds Statement of Intent, LB 97
(emphasis added). LB 285 buttresses the beli¢faltheegistrants pose a high risk to the

community. “The purpose of [the Adam Walghild Protection and Safety Act of

2006] is toprotect the public, in particular children, from violent sex offendersvia a

more comprehensive, nationalized system for regietr of sex offenders.” Introducer’s
Statement of Intent, LB 285 (emphasis added). State Patrol website and Legislative
history engender and encourage the presumptionttivse individuals listed on the
website are Internet predators or violent sex afées, seeking victims, in particular child
victims. The New Act will purportedly provide ané of defense against these violent

Internet predators and their intended child victims

11 Again, this clearly identifies the legislative intent of the New Act: punishment.
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Admittedly, some sex offenders pose a dangerolstoisociety. This point is
well made by the State, and that point is commueetéo viewers of the registry via the
State Patrol website. Although this may be theenirstate of the registry, this will not
true after January 1, 2010. The New Act requited all registrants be listed on the
website. The State has engendered and reinfoneedoimmunity-wide belief that those
individuals on the website are the most dangeradsvalent sexual predators, and then,
through enactment of LB’s 97 and 285, includes &wl moderate risk offenders. The
effect on those registrants that are not highigsktigmatizing due to the undifferentiated
nature of the registry, i.e., they are guilty bgasation*> There will be no means for
someone viewing the registry to determine who isgéaous and who is not. Therefore,
the logical conclusion is that a viewer will presuthat, as the State has repeatedly told
him or her, all individuals subject to public natédtion via the website are dangerous
sexual predators roaming the Internet for children.

However politically popular or fiscally expediéhit is to single out an already
unpopular group, the state’s own scientific assessgrbelies the assertions of a hyper-
dangerous threat from all registrants. For exapipte 1 was removed from the registry
altogether in September 2009, but under the Newh&ctwill be placed right alongside
the most dangerous of predators (Exhibit 1). Siryi) Does 3, 7, 9, 10, and 11 were
assessed by the state to have a low risk of redifignand assigned Tier | status
(Exhibits 3, 7, 9, 10, 11). Does 2, 4, 12, 13,18,,17, 18 and 19 were assigned a Tier Il

risk status (Exhibits 2, 4, 12, 13, 14, 16, 17,ab® 19). None of these Plaintiffs were

12 There is no other single crime that publishes a roll call of prior convicts. The fact that this is
the only crime that has a registry sets it apart and gives it the appearance of some extraordinary
danger. The mere existence of a registry highlights the state’s stigmatization.

13 See 42 U.S.C. § 16925.
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subject to public website notification. Howevender the New Act all of these Plaintiffs
will be viewed through the prism of disdain by tbemmunity as a violent sexual
predator. They will be guilty by association, nefiass of the fact that they were
previously put through a rigorous assessment proeetly the State, and the State
determined that, based on individualized factdnesé¢ registrants were not dangerous
enough to justify public notification.

The deleterious effect of public branding someana aex offender has been well

documented by other courts. In fact, the Ninthc@irin Neal v. Shimodatated that it

could “hardly conceive of a state’s action beamngre ‘stigmatizing consequences’ that

the labeling of [an individual] as a sex offendedéal v. Shimodal31 F.3d 818, 829

(9th Cir. 1997). The injurious effect of public tifization as sex offender is so well

understood that the court in Kritenbrink v. Cravwdostated that “as a matter of law,

Plaintiff need not show stigmatization resultingrfr [being labeled as a sex offender].
The Ninth Circuit has held that labeling someoneaasex offender is inherently

stigmatizing.” Kritenbrink v. Crawford457 F.Supp.2d 1139, 1146 (D. Nev. Oct. 12,

2006) (citing_Negl131 F.3d at 829). In an analogous case, thetfE@hcuit held that a

parent was stigmatized when his name was placed ohild abuse registry. Bohn v.

County of Dakota72 F.2d 1433, 1436 n.4 (8th Cir. 1985) (discugshre stigmatizing

effect). Public notification of said Plaintiffs avithe website implicitly announces that,
according to the State, they are predatory sexdées trolling the Internet for children.
There is nothing more stigmatizing than being labehs not only a criminal, but a

criminal that has committed sexual offenses againistren, as indicated by the state.
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But stigma alone is insufficient to rise to thedewof a fundamental right. It is the
further effects of the stigmatization that plackd tight within the purview of the Due
Process Clause: the “plus.” In this case, theeenaany pluses, including the right to
challenge the State as to the necessity of pulbioding the right to the integrity of a
family, the right to travel, the right to earn aiig, and the right to privacy of registry
information. In addition to being “pluses” for pases of the stigma test, these also
constitute independent fundamental rights whidgetr a higher degree of scrutiny under
the Due Process Clause by themselves.

Loss of the ability to remove the stigma:The New Act eliminates Plaintiffs’

fundamental right to challenge the State’s stigsa dangerous predator through the use
of an individualized risk assessment. This depiovaapplies to all Plaintiffs after
January 1, 2010, including those who are alreaidynsttized as Tier Ill. The efficacy of
such a hearing or other opportunity to show thdtlipunotification, such as judicial
discretion, is generally acknowledged. Douglas r@puChief Deputy Sheriff Marty
Bilek said in a WOWT interview, “I personally fetilat more discretion is better. | kind
of thought in the past that it would be worthwhibe a judge to hear all the mitigating
circumstances, all the aggravating, and then maldeasion about what level this
particular sex offender should be” (Exhibit 38).

This right is founded on two principles. Firstaltiffs have an established right
and expectation under Nebraska law to request rnigeat which a registrant can present
evidence to challenge his or her assessed risksstdinder the current version of Neb.
Rev. Stat§ 29-4013(2)(b), the State Patrol is required tongka each registrant using

specific criteria and identify each individual’sski of recidivism. A registrant could
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challenge the risk-level classification, 272 NAC.A%%.01 and 19.016.02, and that
challenge would be made pursuant to the proceducegained in the Nebraska
Administrative Procedures Act, including judici@view. 272 NAC 19.015.02. This
state-created right and interest has real subst@amdes sufficiently embraced within the

term “liberty” found in the Fourteenth Amendmentolf¥ v. McDonnell, 418 U.S. 539,

557 (1974) (holding that a Nebraska statutory s&eraated right to good-time credit to
which procedural due process applies).

Second, regardless of the state-creation of tha,ripe guarantee of “liberty”
under the United State and Nebraska Constitutiorecfoses the State from stigmatizing
a citizen without substantiated and specific jicdifon to do so. “Liberty’ and
‘property’ are broad and majestic terms. They anerag the great constitutional concepts

purposely left to gather meaning from experiendéey relate to thevhole domain of

social and economic fact. Board of Regents of State Colleges v. RetA8 U.S. 564,

571-72 (1972) (emphasis added; internal citationgted).

While this Court has not attempted to define wikaatness the liberty
guaranteed by the Fourteenth Amendment, the temsnréaeived much
consideration and some of the included things leeen definitely stated.
Without doubt, it denotes not merely freedom froodily restraint but

also the right of the individual to contract, tayage in any of the common
occupations of life, to acquire useful knowledge,ntarry, establish a
home and bring up children, to worship God accagdm the dictates of
his own conscience, andenerally to enjoy those privileges long

recognized as essential to the orderly pursuit of dppiness by free

men.

Id. at 572 (emphasis added) (citing Meyer v. Nebrag&? U.S. 390 (1923). “In a

Constitution for a free people there can be no doubt that theaning of ‘liberty’ must

be broad indeed Id. (citing Bolling v. Sharpe347 U.S. 497 (1954); Stanley v. lllinpis

405 U.S. 645 (1972) (emphasis added)).
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The right to an individualized risk-assessmentasgipularly important for high-
risk offenders because it wasde factochallenge to the efficacy and necessity, or
continued necessity, of public website notification While there was targeted
dissemination of information for Tier | and Il regiants, public notification for Tier IlI
registrants subjects them to scorn by their neighlxhurches, etc., and impacts the lives
of their family members. As long as an individuatl not pose a high risk to the
community, registrants could expect the privacy dimdited disclosure of their
synthesized information. In addition, if they wengbject to website notification, they
had the ability to challenge their assessed riskc¢alivate.

The Nebraska Supreme Court recently examined eéhedti risk-based model, and
upheld its validity as a instrument to determine ttireat to the community of recidivism.

(See Exhibit 34). In Slansky v. Nebraska StatedPahe Court examined the issues of,

inter alia, whether the risk assessment tool fails to accwyraédlect an offender’s risk of
recidivism by failing to account for certain mitigay factors, and whether the risk
assessment tool was invalid, flawed or inaccuraeabse of an error rate of 12%.

Slansky v. Nebraska State Pati268 Neb. 360, 370 (2004).

The Court first examined the structure and opematd the risk-based tool.
Whether information was subject to release was estipn about the person's risk of
recidivism, and a notification level was assigneddd on the risk to reoffend. lak 363.
The previous version directed the State Patroatmpt rules and regulations that identify
and incorporate factors that are relevant to ao$exder's risk of recidivism.” Idat 364.

These factors included, but were not limited to:
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(i) Conditions of release that minimize the riskre€idivism, including probation,
parole, counseling, therapy, or treatment;
(i) Physical conditions that minimize the risk @cidivism, including advanced
age or debilitating illness; and
(i) Any criminal history of the sex offender ingitive of a high risk of
recidivism, including:
(A) Whether the conduct of the sex offender wasitbto be characterized
by repetitive and compulsive behavior;
(B) Whether the sex offender committed the sexufdnse against a
child;
(C) Whether the sexual offense involved the usa wkapon, violence, or
infliction of serious bodily injury;
(D) The number, date, and nature of prior offenses;
(E) Whether psychological or psychiatric profilesdicate a risk of
recidivism;
(F) The sex offender's response to treatment;
(G) Any recent threats by the sex offender agans¢rson or expressions
of intent to commit additional crimes; and
(H) Behavior of the sex offender while confined2%4013(2)(b).
Id. at 341-42.
The Court recognized that the following factorsigaited the risk of recidivism:
(1) conditions of release such as supervised piarbat parole; (2) counseling, therapy,

or treatment following release; and (3) physicahdibons such as advanced age or
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debilitating illness. On the other hand, factdrattincreased the risk of recidivism were:
(1) the criminal history of the offender; (2) rejtige or compulsive behavior including
the number of sex-related charges and convictiom$ affenses committed while
confined or on supervised release; (3) age of ittary, (4) age at which the offender was
first charged with a sex offense; (5) relationsbipthe offender to the victim; (6)
convictions for sex offenses in jurisdictions othean Nebraska; (7) control of the victim
through the threat or use of weapons, force, demie, or the infliction of serious injury;
(8) indications of a risk of recidivism in psychgloal or psychiatric profiles; (9) the
offender's response to treatment; and (10) beha¥itre offender while confined. I@t
364-65.

In addition, “four factors were determined to beisdicative of a high risk of
recidivism that their presence should always reisust Level 3 classification: (1) torture
or mutilation of the victim or the infliction of @th, (2) abduction and forcible
transportation of the victim to another locatioB) threats to reoffend sexually or
violently, and (4) recent clinical assessment ofg#aousness.” Icat 365.

Based upon these factors, the State Patrol:

collaborated with Mario Scalora, Ph.D., of the Ipsychology program at

the University of Nebraska-Lincoln. To determine awhfactors best

correlate to sexual recidivism, Scalora and a grfugesearchers tracked

1,300 sex offenders who had either been releagsed incarceration or

placed on community-based probation. Based on risgarch and a

review of the relevant literature, Scalora craftadrisk assessment

instrument which scores the risk of recidivism byamining 14 factors.

This risk assessment instrument has been used o8P to classify

every offender in the registry, including Slansky.

Id. The fourteen factors included in the risk assesgrnmstrument were: (1) number of

convictions for sex or sex-related offenses (intlgdcurrent offenses); (2) number of
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convictions for other offenses, besides trafficracnfions; (3) other sex or sex-related
charges not resulting in conviction; (4) age agstrfor first sex or sex-related conviction;
(5) relationship of offender to victim; (6) prioexs offense in jurisdictions other than
from the State of Nebraska; (7) victim's gende);a@e of sex crime victim(s); (9) use of
force (includes current and previous sexual assaullO) release environment; (11)
disciplinary history while incarcerated; (12) tn@&nt (considers incarceration, court-
ordered, or post-release); (13) mental and cognitimctioning; and (14) calculation of
time elapsed from previous release from court-@deronfinement or supervision to
arrest for felony or Class | or Class Il misdemeés)ofor which the offender was
convicted or while under court-ordered conditidds at 366.

If a certain factor was present, the offender wesigned a number of poins.
“[T]he number of points assigned for each item deise on its correlation with
recidivism; items with the highest statistical telaship with recidivism have relatively
higher point values on the risk assessment instntinigl. at 366. The registrant’s score
is totaled after all items are examined, and the@ewas is a risk assessment based on
the following point system:

(1) Below 70 points, low risk and classified asewvél 1 offender;

(2) Between 75 and 125 points, he or she is coreida moderate risk and
classified as a Level 2 offender; and

(3) At or over 130 points, he or she is considadugh risk and classified as a

Level 3 offender.

14 “For example, in regard to item 1 (number of convictions for sex or sex-related offenses), if the
offender has been convicted of one sex-related offense, he or she is assessed 0 points; if the
offender has been convicted of two sex-related offenses, he or she is assessed 40 points; and if
the offender has been convicted of three or more sex-related offenses, he or she is assessed 60
points.” Slansky, 268 Neb. at 366.
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If any of the fourper seaggravating factors were present, the registrarg wa
automatically a Tier Ill offender, regardless of thifender's overall scofe.Conversely,
if either of the two mitigating factors were presethme registrant was automatically
classified as a Tier | offender, regardless ofdferall scord® Another key component
to the individualization of the risk-assessment teas that “the investigator conducting
the assessment [could] depart from the presumpibkecategory, if such departure is
warranted. If a departure is granted, the invegiigaust explain the basis for the
departure.” Idat 367.

Slansky argued that the risk assessment tool veagedl because it failed to
accurately reflect an offender’s risk of recidiviéim failing to consider certain mitigating
factors._Id.at 372-73. The Court first held that all mitigmgtifactors that were required
by the previous Act were included in the instrumemtd that the Legislature delegated
the ability to add more mitigating factors and &vidte from the presumptive risk when
justified. Id.at 373.

Next, Slansky argued that the risk assessmentatal whole was invalid, flawed
or inaccurate. The Supreme Court noted that tegument had an eighty eight percent
(88%) validation rate, but that it was “not tantambto an admission that 12 percent of
the offenders in the registry have been misclassifild. at 374. In addition, the Court
noted that while no instrument will perfectly pretda registrant’s behavior,

[clinical director of the State Patrol Sex OffendRegistry, Shannon
Black, Ph.D.]’s testimony concerning the instrumestiablishes that it was

15 These were (1) victim tortured or acts resulted in death; (2) victim abducted and forcibly
transported to another location; (3) perpetrator articulates to officials or treatment professionals
an unwillingness to control future sexually assaultive behavior or plans to reoffend violently or
sexually; and (4) recent clinical assessment of dangerousness by a sex offender treatment or
doctoral level professional asserting perpetrator presents a significant risk to reoffend.

16 These two factors were (1) debilitating illness or (2) advanced age.
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carefully and rationally crafted. While acknowledgi some of the

instrument's shortcomings, Black testified that ittetrument (1) is based

on a significant amount of empirical data, (2)iméb factors that correlate

with a registrant's risk of recidivism, (3) is \dland appropriate for its

purpose, and (4) is consistent with other instrusieéhat have been

developed.
Id. at 374-75. In the end, the Court held “that th&trument is a rationally based risk
assessment tool and that the grounds Slansky edsertchallenge the instrument are
without merit.”

Plaintiffs do not contest the State’s interest atifsing the public of dangerous
persons residing in the community. But when thateSplaces a scarlet letter on an
individual, that letter should be affixed with onlye utmost certitude. This certitude,
while not absolute, was provided to the greatestraxscientifically possible through the
use of the risk assessment instrument. (Exhibjt 3@he New Act eliminates this
certainty, and brands all registrants as violertiaepredators, regardless of the veracity
of the insinuation or a registrant’s individualkrito reoffend. This clearly violates their
right to Due Process. Once affixed, the stigma associated with beinglkd a sexual
predator of children may never be removed. Buhé&oextent that it can later be relieved,
that person previously singled out by the Stateukhaat the very least, be given an
opportunity to prove his or her reduction in threathe community at-largé.

This interest affects all aspects of a registratitss making it ephemeral and

difficult to quantify in words, but no less a lilbelinterest. In_Noble v. Board of Parple

the Oregon Supreme Court examined whether an inmat be given a hearing and

17 This applies to Tier | and Il registrants in particular due to the severe and acute stigma of
being listed on the State Patrol website.

18 Registrants who are currently on the State Patrol's website but ask only for an opportunity to
remove the stigma in the future. This is a far cry from a Tier Ill registrant actually justifying to the
State that he or she should not be subjected to further public naotification.
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opportunity to be heard before the state couldllaime as a “predatory sex offender.” In
holding that a fundamental liberty interest wastake, the Court stated the following:

When a government agency focuses its machinery hen task of
determining whether a person should be labeledigybas having a
certain undesirable characteristic or belongingateertain undesirable
group, and that agency must by law gather and egi#@ evidence
outside the public record in making that determomatthe interest of the
person to be labeled goes beyond mere reputatima.inferest cannot be
captured in a single word or phrase. It is an egem knowing when the
government is moving against you and why it hagleth you out for
special attention. It is an interest in avoiding gecret machinations of a
Star Chamber. Finally, and perhaps most importaittlig an interest in
avoiding the social ostracism, loss of employmeppartunities, and
significant likelihood of verbal and, perhaps, evamysical harassment
likely to follow from designation. In our view, thanterest, when
combined with the obvious reputational interest thaat stake, qualifies
as a "liberty" interest within the meaning of theeDProcess Clause.

Noble v. Board of ParoJe327 Or. 485, 495-96 (1998).

Due Process demands that the state should be pechiltom stigmatizing
and ostracizing its own citizens without justificex; that determination must be
specific and individualized to the person beinggkd out. Conversely, Due
Process demands that citizens be given the caveslaght to petition the State to
challenge the necessity or continued necessity uothdr public and state-
sanctioned stigmatization. Under a federal ande s@onstitution for a free
people, there can be no doubt that the broad tiefinof “liberty” must at least
provide a citizen this opportunity. The right tear one’s name, a right which is
certainly encompassed within liberty, is essent@lthe orderly pursuit of
happiness by free men.

Family: The New Act will infringe on some Plaintiffs’ altif to raise and

maintain the integrity of their families. “The Qouhas frequently emphasized the
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importance of the family. The rights to conceived da raise one's children have been
deemed essential, basic civil rights of man, agttsi far more preciousthan property

rights.” Bohn v. Dakota County’72 F.2d 1433, 1435 (8th Cir. 1985) (citing Meyer

Nebraska 262 US 390 (1923); Skinner v. Oklahgn3d6 US 535 (1942)). Labeling a

non-dangerous registrant as high-risk to reoffentcudes on matters of personal choice

as related to marriage and family life. _Moore wy®@f East Cleveland431 U.S. 494,

498-99 (1977).

In the present case, Plaintiffs that were not mnestly subjected to public website
notification face a no-win situation: move away nfratheir families or subject the
immediate live-in family members to an equal amafrppublic scorn and stigma. Since
a registrant’s address is listed on the State Pagbsite, one of these two outcomes is
unavoidable under the New Act. For example, Doeirt2nded to move into the
residence where his wife, Doe G, and their childeed stepchildren reside. He also
operates a home business from this location. Atjhche does not pose a high risk to the
public, Doe 12’s residence will now be placed om $tate Patrol website, subjecting not
only himself to the accompanying stigma, but hisifg that resides there as well. Under
the New Act, Doe 12 has been placed in the untenaition of either living apart from
his wife and children, or subjecting them to puldoorn. Exhibits 12, 27 through 31.
This violates the fundamental right to the persamaiices related to marriage and family,
or at the very least constitutes a “plus.”

Travel: The in-person reporting requirements restrict riRiffs’ fundamental
rights to intra- and interstate travel. “[T]he higto interstate travel embraces at least

three different components: ‘the right of a citizehone State to enter and to leave
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another State, the right to be treated as a weloositer rather than an unfriendly alien
when temporarily present in the second State, &dthose travelers who elect to
become permanent residents, the right to be trdi&i=dther citizens of that State.” Doe
v. Miller, 405 F.3d 700, 711 (8th Cir. 2005) (quoting SaenRoe 526 U.S. 489, 500
(1999)). The in-person reporting requirements isgagbon Plaintiffs by the New Act
constitute an actual barrier to interstate andastate movement guaranteed to all
citizens.

The New Act will force the Plaintiff to receive peission from the State of
Nebraska prior to traveling outside of the regisfsacounty for a period of more than
either three days (for purposes of reporting a tewporary domicile) or three working
days (for purposes of reporting a new habitualntivilocation). The in-person
requirement is three working days prior to the ldgghment of the new location, and the
registrants must report such new location in thentpof their residence.

For Does 1 through 20, this will require them t@gsias to how long they will be
out of the county or state. Invariably, some Rifismwill underestimate the length of a
trip and not report prior to leaving but end upystg longer than three days or three
working days away from their home county. At thmint, the Plaintiffs will be faced
with two possibilities: not return to complete iheperson report in the home county and
be in violation of the New Act, or travel back teethome county, complete the in-person
reporting requirement, and then continue on the tri

This situation is distinguishable from Doe v. Mille In that case, plaintiffs
challenged a residency restriction for certain aéxifenders. _Doe v. Miller405 F.3d

700 (8th Cir. 2005). The law prohibited certaifeafiers that had committed offenses
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against children from living within 2000 feet osahool or child care facility. lcat 705.
However, Miller addressed the living restrictions within the statdowa, and did not
address the additional burden the New Act placeeegistrants who desire to leave the
State of Nebraska, yet are subject to the requimertie@t they report such movement
ahead of time.

For Doe 1, this is an actual barrier which prectuden from traveling to visit his
out-of-state family. Essentially, Doe 1 will beréed to inform the sheriff whenever he
intends to leave his home county or the stategowill risk overstaying at his destination
and find himself faced with return home or crimisahctions. Similarly, John Doe 8 and
his wife will be deterred from traveling to visiarhily and friends out-of-state. Since
Doe 9 cannot predict how long he will be at his ifgi® farm, he will be forced to report
every time he leaves the county to help his fantdyhibits 1, 8 and 9. The Plaintiffs’
right to travel inter- and intra-state is clearlglated, an independent fundamerital.

Right to Earn _a Living: Through its stigmatizing effect, the New Act

undermines the Plaintiffs’ fundamental rights tanea living and maintain gainful
employment. In the context of employment, the $apr Court recognized that the Due
Process clause is implicated when the state “mpkefjs charge against him that might

seriously damage his standing and associationssiodmmunity.” Board of Regents of

State Colleges v. Rotd08 U.S. 564, 573 (1972); see also Calvin v. Rdgp F.2d 1346

(8th Cir. 1973) (“the freedom to take advantagetber employment opportunities is, of
course, an interest that can rise to constitutipnaportions”). This right is particularly

applicable in the present case because the inglicgtrough public website notification

19 The courts across the nation have routinely upheld such restrictions in the context of parole or
probation, but the state cannot have it both ways. Either the Act is civil in nature and in violation
of the Plaintiffs right to travel freely, or the Act is a punitive ex post facto law.
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is that the registrant is dangerous and likelyammit further crimes, an undesirable trait
in an employee or business partner. In additibmsinuates the person is immoral and
“impose[s] on him a stigma or other disability tHateclosed his freedom to take

advantage of other employment opportunities.” lid Board of Regents of State Colleges

v. Roth the Court denied Roth’s Due Process argumeninioynig that the State “did not
invoke any regulations to bar the respondent frdnotaer public employment in state
universities. Had it done so, this, again, wouldalmfferent case.” Roth08 U.S. at 573-
74.

This is one such “different case.” All Does argefdosed from a range of
opportunities because of the stigmatization andusmnte burden placed on registrants’
employers that are suddenly subject to search amlre. The Plaintiffs that are
currently not subject to public website notificatiare terrified that they will lose their
employment once their names are placed on the teéBsivhile previously listed on the
website, a vigilante disseminated fliers about de local businesses. (Exhibit 1). Doe
3 lost his job when his nhame was placed on thestggiand is now forced to work from
home. (Exhibit 3). This “certainly is no smaljuny.” Id. at 574.

If the stigmatizing effect of public notificatiorlame does not result in a loss of
employment, the added burden placed on employergpem their businesses up to
search, seizure and on-going Internet monitorintacdy will be. Almost all the Does
utilize and possess a work computer as part of jbokiduties. In particular, Doe 10 is a
paralegal, and her employer Doe C has statedtlibdatv enforcement presence inside of
a law firm because of the New Act will almost cera result in the loss of her

employment (Exhibits 10 and 23). Doe 12 owns arbliiness, and the compulsory

20 Family members are not insulated from the stigmatizing effects, as Doe 2's wife can attest.
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search and seizure will threaten his operationa &gble going concern (Exhibit 12).

Doe 17 works for the family company, which speeiadi in internet conferencing and
computer consulting (Exhibit 17). If he were t&daa more active role as the family
intends, law enforcement will be omnipresent in bhusiness. This aspect of the New
Act not only constitutes an unreasonable searchsamire, but it forecloses a broad
spectrum of jobs that include the use of computars] certainly all professional

occupations.

Furthermore, the in-person reporting requirememt dmployment or vocation
reduces the employability of the registrants. Emample, Does 9 and 11 work in
multiple counties across Nebraska, and the additibnrden of reporting employment in
those counties alone will detract from his othetiedu and threaten their continued
employment. As an employee of a utility companpe® can be called out to many
locations. He will be forced to keep a running sofndays that he works in each county
for each calendar year. In order to remain compliae must report in each county in
which he works for thirty days once he reachesrttagical number (Exhibits 9 and 11).

The New Act not only threatens to deprive the Ritsnof present employment,
its burdens are so onerous that the yoke of unegrability foreclose a broad range of
future opportunity in a manner that contravenes Puecess. Roth408 U.S. at 574
(internal citations omitted). This is certainly rsmall injury, and infringes on the
protected and fundamental right to reasonable eynat opportunities.

Privacy: The New Act eliminates Plaintiffs’ fundamentalhigo privacy and the
state-created expectation to privacy in their egisaformation. “Liberty protects the

person from unwarranted government intrusions irpovate places. In our tradition the
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State is not omnipresent in the home.” Sylvestdfogley 465 F.3d 851, 857 (8th Cir.

2006) (quoting Lawrence v. Texas39 U.S. 558, 562 (2003)). Admittedly, “the etxac

contours of that right are unknown and identifythg precise standard of review to be
applied to the government's interference with thyitt can be formidable.” IdHowever,
there can be no clearer type of information thatristected within the province of this
right than the type of information collected by lanforcement in this case, coupled with
the commensurate insinuation of dangerousness.

Not only is this intrinsic within the Constitutiof®laintiffs have an established
right and expectation under Nebraska state lawh® ¢onfidentiality and limited
disclosure of the synthesized personal informatioltected by law enforcement. Neb.
Rev. Stat.§ 29-4009 previously stated that “[ijnformation abtd under the Sex
Offender Registration Act shall be confidential,ithvcertain exceptions allowed for
disclosure to the registrant’s victim, law enforaet) Office of Parole Administration,
government agencies conducting background checid, haalth care providers. The
State Patrol also had the discretion to disclotevaat information necessary to protect
the public, and the obligation to disclose somenmfiation about a registrant if their
individualized risk of recidivism was high. Neb. \ReStat. §8 29-4009(1)-(7) and 29-
4013(2)(b)(iii).  Therefore, under the Federal QGunson and Nebraska law, an
individual determined to be moderate- or low-riskrécidivate was given the right and
expectation to the privacy of his or her informatiwith certain exception. The New Act
eliminates such rights, thereby infringing on aeotfundamental right and constituting

yet another “plus.”
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In this case, Plaintiffs will suffer irreparablerhmto multiple fundamental liberty
interests, including the interest in their nameputation and standing in their
communities; their right to be free from unwarrahthallenge the necessity ; their right
to maintain and raise a family; their right to mtand intra-state travel; their right to earn
a living; and their right to privacy of personalfarmation. Such governmental
deprivation of these fundamental rights is notifiest under either a strict scrutiny or
rational relation analysis.

il. The infringement of the New Act into Plaintiffs’ fundamental

rights fails to satisfy either the “strict scrutiny” or “rational
basis” test.

Since the New Act erodes fundamental liberty irgexethe government carries
the burden to establish that the New Act is naryotailored to further a compelling
government interest. “If the statute implicatdsiedamental right, the state must show a

legitimate and compelling governmental interest faterfering with that right.”

Gunderson v. Hvass8839 F.3d 639, 643 (8th Cir. 2003) (citing GrahanRichardson

403 U.S. 365 (1971)). “The strict scrutiny tesjures the state to show that the law that
burdens the protected right advances a compeltaitg sterest and is narrowly tailored

to serve that interest.” Republican Party of Mirotasv. White 416 F.3d 738, 748 (8th

Cir. 2005) (internal citations omitted). “If théatute does not implicate a fundamental
right, we apply a less exacting standard of revigmder which the statute will stand as
long as it is rationally related to a legitimatevgmmental purpose. Gunders&39 F.3d

at 643 (internal citations omitted). Since fundataéprinciples are eroded or eliminated

by the New Act, the State must establish a comqmelljiovernment interest and show that
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the New Act is a narrowly tailored scheme to sethat interest. With very limited
exception, the New Act cannot pass this test.

Compelling Government Interest: “[Strict scrutiny] analysis requires, first, a

clear understanding of what the state's interest Ioga Clarity on this point is essential
before we can decide whether the purported intesesteed a compelling state interest.”

Republican Party of Minnesota v. Whité16 F.3d 738, 750 (8th Cir. 2005) (internal

citations omitted). “Precisely what constitutescampelling interest’ is not easily
defined.” Id.at 749. In the Eighth Circuit, the test to deterwhether the interest is
sufficiently compelling is informed by an examimatiof the regulation that purportedly
addresses that interest. &t 750.

A clear indicator of the degree to which an intersscompelling’ is the

tightness of the fit between the regulation and pleported interest:

where the regulation fails to address significafiluences that impact the

purported interest, it usually flushes out the thett the interest does not

rise to the level of being ‘compelling.’” If an @rest is compelling enough

to justify abridging core constitutional rightsstate will enact regulations
that substantially protect that interest from sary significant threats.

The purported interest that LB 97 was intendedutthér was the strengthening
penalties (i.e. punishmeft)and the protection of children from sexual predatn the
Internet who find new avenues to pursue their mstilike social networking sites. LB
285 purports to further the interest in the pratectof the public, and in particular
children, from violent sex offenders through a egstfor registration of sex offendéfs.
Clearly, the State is authorized to pursue the quied interests of protecting the

community and children from dangerous sex offend&se Kelley v. JohnspA25 U.S.

21 Introducer’s Statement of Intent, LB 97.
22 Introducer’s Statement of Intent, LB 285.
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238, 247 (1976) (“The promotion of safety of persamd property is unquestionably at
the core of the State's police power.”) When adividual threatens those in his
community, the State certainly has the authoritgaaerally implement those safeguards
that it deems necessary to assuage the threat.

Whether the State has a compelling governmentasten the present case turns
on the “tightness of fit between the [regulationghe New Act] and the [protection of
the community and children from violent Interneegbators].”_White 416 F.3d at 750.
The tightness of fit is evident between the netgsdipublic notification of a registrant
who has been individually assessed and deemedstoaghigh risk to reoffend. When an
individual poses a high risk to reoffend, the Sgateuthority to notify the public of
dangerous sex offenders through the State Patdositeeand other public dissemination
methods constitutes a “compelling government irstetePlaintiffs do not dispute this.

But is the State’s interest compelling when anvidtlial is not a high risk to
reoffend? What if the State determined that thdividual posed a “low risk” to
reoffend? Does the State still have a compelltgrest to protect the community from
low-risk offenders at the cost of stigmatizing thatson? How does the State know who
poses a high threat to their fellow citizens andowdoes not? And under any
circumstance, does the State have a compellingrgoent interest to abridge the right
to be free from unreasonable searches and seizufés® is where the constitutional
bottom falls out from under the State’s “compellinterest.”

Restated, the purported interest of the Stateasptbtection of the community,
children in particular, from Internet predators asttier violent sex offenders. The fit

between this State interest and the low- and moaleisk Plaintiffs becomes so

91



attenuated that the State cannot possibly establislbompelling interest.” For example,
Doe 1 was convicted in 1996 of a sexual offense.wds 19 at the time, and the offense
was a consensual sexual relationship with his 1&r-gtl girlfriend, who refused to
cooperate with the prosecution. The State remdued entirely from the registry in
September 2009, and he had not been subject tacpudtification since 2003. Does
stigmatizing these registrants through public mnwdtfon fit with the State’s purported
interest of protecting children from violent sexudkrnet predators?

Doe 3 was assessed and determined to be a loworiglcidivate. He lives with
his wife and children and works from home. Doe 3%oalives with his wife and
stepdaughter. He did not receive any jail timel #re State has always assessed him as a
“low-risk” registrant. Doe 11 is married, has threons, and coaches several sports
teams. He was scientifically determined by thdeSta be low-risk. Does 9 and 10 were
also determined to be low-risk (Exhibit 3, 7, 9 dy.

Based on the State’s individual assessment of Diog, 2 is a Tier |l registrant.
He served no jail time, and was seeking redetertioimao low-risk statu$® Doe 4 was
never assessed to be high-risk, and has neverdobgect to public notification. Doe 12
is married with children, and is an industry figumethe IT field. He was assessed to not
be a high-risk to reoffend. Does 13, 14, 16, 17d 48 have all been individually
examined by the State using a scientifically prowetrument and determined not to be
high-risk to society.

Public notification through the State Patrol's wiebsf these low- and moderate-
risk individuals will not reflect these determirats, and will operate only to stigmatize

them as dangerous sexual predators. These indigichardly connote the “Internet

23 The appeal has been pending before the State Patrol since September 2008.
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predators” or “violent sex offenders” that the Néwt intends to address. To put it
another way, the tightness of fit between the NestisArequirement to subject moderate-
and low-risk registrants to public notification arsigma (the regulation) and the
protection of the community and children from vidiénternet predators (the purported
interest) is, to put it loosely, far too loose. efdis virtually no fit because the New Act
is fundamentally flawed: public notification andetbommensurate stigma of a sexually
violent Internet predator is tied to nothing mdrart the underlying offengé.

Maybe more to the heart of the issue is that tha&teStannot establish a
compelling government interest in the eliminatidnttee individualized risk assessment
tool (Exhibit 34). There is no tightness of fittlween the elimination of the risk
assessment tool by the New Act and the protectidheocommunity and children from
violent Internet predators. In fact, the New Aohtradicts the intent of providing the
public with information about violent sexual preafat

LB 97 was intended to protect children from sexuadators on the Internet, and
LB 285 was intended to protect of the public, amgarticular children, from violent sex
offenders. How does the State know which offen@dees“sexual predators” or “violent
sex offenders” that require heightened public amess? Simply put, it doesn’t unless
there is an individualized risk assessment moded usy the State that measures a
registrant’s risk to reoffend, risk of being a patat, or risk of being violent. The State
cannot establish that the New Act provides provecthrough information about “sexual
predators” or “violent sex offenders” when, throutite very same Act, the State’s
method to determine who was a sexual predator @em sex offender is eliminated.

There is no legitimacy in this argument.

24 Neb. Rev. Stat. § 29-4003 determines the applicability of the New Act.
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This is the source of the “sex offender overloaffe@ which results in the
community being notified of all registrants, botiolent sexual predators and low-risk
registrants. And the cost for this expediencyhat those individuals that are not high-
risk are stigmatized. This dilution results in tt@mmunity being less protected from
violent sexual predators because the focus is eshittway from those high-risk
individuals by those that are not high-risk. Irctfahigh-risk offenders, as stated
previously, may now be subject to shorter regigtratlurations based on their offense or
conviction, and not their dangerousness.

Moreover, the State cannot establish a compellmgemment interest to justify
the New Act’'s compulsory search, seizure and manigoof computers and electronic
communication deviceS. There is no constitutional fit under any circumses, high
risk or otherwise, between the New Act's searclizuse and ongoing monitoring of
computers and electronic communication devicesiwithregistrant’'s possession (the
regulation) and the protection of the community adldren from violent Internet
predators (the purported interest).

For example, the New Act would compel search anduse of computers and
electronic communication devices that belong tasteants and non-registrants alike.
This includes roommates, family members, employets?® For example, Does A
through K, and all others similarly situation, whiave their right to be free from
unreasonable search and seizure abridged by the A¢¢w(Exhibits 21 through 31).

Certainly there is no fit between the New Act’'srsba seizure and ongoing monitoring

25 See Neb. Rev. Stat. § 29-4006(2)(a) and (b). Aside from an unreasonable search and seizure,
the New Act also fails constitutionally because the provision for such search, seizure and
monitoring does not fit sufficiently to the New Act’s purported State interest.

26 See section on Fourth Amendment as to the New Act’s over-inclusion of computers and
electronic communication devices.
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of a registrant’s work computer, or devices owngdioes A through K (the regulation)
and the protection of the community and childresnfrviolent Internet predators (the
purported interest). This does not even passkhew it when | see it” test, Whitel16
F.3d at 750, let alone the more rigorous examingtat is required in this case.

The State is certainly within its right to proteébe community, and it should
exercise that power when necessary and in a malesggned to further public safety.
Also, the State has the authority to protect theroanity, and children in particular,
from sexually violent predators. It logically fos that public notification may be
necessary if an individual poses a high risk tdfeeml. But the State does not have a
compelling government interest to subject an irdlial that poses a low or moderate risk
to reoffend to public website notification. Puto#imer way, the State is not
constitutionally permitted to stigmatize an indwa through public labeling as a
sexually dangerous Internet predator unless subklihe is justified because that
individual poses an actual, high risk to the comityun Therefore, the State cannot
establish a compelling interest in eliminating tlek assessment tool. Unlike the public
notification provision, the State cannot estabBsbompelling interest in the eradication
of the Fourth Amendment right to be free from usme®mble search and seizure under
any circumstance. There is no fit between the avdless search and seizure without
probable cause and the purported interest of progec¢he community. The public
notification for all registrants and compulsory re#aand seizure mandated by the New
Act, the regulation, fails to fit neatly, modestlgr even loosely with the purported

interest of protecting the community and childresnf violent Internet predators. Absent
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a compelling interest, the New Act's infringemenn dundamental rights is
unconstitutional.

Narrowly tailored: Even assuming there is a compelling governmemetast,

the New Act fails miserably at being narrowly taéd to promote this interest. In fact, it
operates in the precise opposite manner by prayithe community with “sex offender
overload” and diluting the State Patrol websitdhte extent that the public is provided
with no useful information. “Once a state intensstound to be sufficiently compelling,
the regulation addressing that interest must beondy tailored to serve that interest.”

White, 416 F.3d at 751 (citing Eu v. San Francisco Cpmocratic Cent. Comm.

489 U.S. 214, 222 (1989)). “A narrowly tailoredjuéation is one that actually advances
the state's interest (is necessafyioes not sweep too broadly (is not overinclusite),
does not leave significant influences bearing oe thterest unregulated (is not
underinclusive), and could be replaced by no otlegulation that could advance the
interest as well with less infringement.” Id.

There is a regulation that could advance the pteganterest better than the New
Act and with less infringement. This alternatiegulation is the very one the New Act
replaced and eliminated: the risk assessment taolpled with targeted public
notification based on an individual's risk assessime The State, utilizing the
scientifically based tool described in Exhibit 3¥signed each registrant a risk level

based on the presence or absence of certain fadtomser-risk registrants were subject

27 As discussed above, the State cannot establish the threshold determination of actually
advancing a State’s interest. The New Act operates to contradict the purported interest because
it detracts from those individuals that pose a high risk to society.

28 As discussed above and in previous sections, the State cannot establish that the New Act
does not sweep too broadly. The statutory structure operates to include individuals on the
registry that are not sexual predators or violent sexual offenders, and includes the search and
seizure of potentially innumerable computers and electronic devices.
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to targeted notification. High-risk registrantsick as sexual Internet predators and
violent sexual offenders, were subject to publitfioation via the State Patrol website.
This mechanism both (1) furthered the compellingt&Sinterest by notifying the public
about sexual Internet predators, violent sexuanaférs and others that posed a high risk
to the community, and (2) was the least restrictnfingement upon the fundamental
liberty interests of freedom from State-sanctiosggma, familial integrity, right to earn

a living, etc.

The risk assessment gave each registrant the omggrto present evidence to
challenge the continued necessity for public ncdiion. This further upheld the State’s
interest in ensuring that the community was awdrseaual Internet predators, violent
sexual offenders and others that posed a high ifsk.high-risk individual posed a lower
risk subsequently, the State has an interest inrggsthat the individual does not dilute
the pool of high-risk offenders and divert from ¢gbeahe State is intending to notify the
public about.

Substantive Due Process guarantees that ‘libertyf e protected against
government interference without justification. this case, the New Act deprives
Plaintiffs of multiple core fundamental liberty amests, including the right to defend
one’s reputation from stigma, right to the integmtff a family, right to travel, right to
earn a living, and the right to privacy of infornoet. The State cannot show it has a
compelling governmental interest for infringing those rights, and it cannot show that
the manner in which the New Act infringes on thiiselamental rights is either narrowly

tailored or rationally related.
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c. The New Act offends the constitutional right goocedural due process by
infringing on all Plaintiffs’ fundamental rights thiout a hearing.

“[T]he procedural guarantees of the Fourteenth Adneent apply whenever the
State seeks to remove or significantly alter” liiberty, or property interests. Paul v.
Davis, 424 U.S. 693, 710-11 (1976). To determine wiredhgerson has been denied due
process, courts conduct a two-step inquiry: 1) twbiethe State has interfered with a
protected liberty or property interest; and 2) wieetthe procedures attendant upon that

deprivation were constitutionally sufficient. Keoky Department of Corrections v.

Thompson 490 U.S. 454, 460 (1989) (internal citations oed}. “Procedural due
process requires that the government provide gad@gprived of such interests adequate

notice and an opportunity for a hearing.” ParkeState ex rel. Bruning76 Neb. 359,

366 (2008). While substantive due process examthes constitutionality of the
underlying rule, procedural due process examinesdinness of the process by which the
government applies the rule. In this case, alinffés will suffer serious harm to
fundamental liberty interests as a direct resulttttd New Act's provisions. The
Procedural Due Process violations suffered by Oo#sough 20 are distinct from those
of Does A through K.

Does 1 through 20: The New Act infringes on Does 1 through 20 bynéhiating

both state-created interests and statuses, anchfbgging on those rights contained
within “liberty.” These fundamental or state-cetights include: State-created right to
the privacy of registry information for lower-riglegistrants, the right to defend one’s
reputation from continued stigma, right to the gnigy of a family, right to travel, right to

earn a living, and the right to privacy of inforriosmt>

29 See previous argument on threatened fundamental liberty interests.
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In Connecticut Department of Public Safety v. Dibe Supreme Court examined

a procedural due process challenge brought byistragt of Connecticut’s sex offender

registry. Connecticut Department of Public Safety @oe 538 U.S. 1 (2003).

Connecticut enacted a statutory scheme that prdvide an undifferentiated public
registry of sex offenders, whereby all sex offesdeere subject to public notification
through the state’s website, regardless of thsk of recidivism._Idat 6. The Supreme
Court rejected the petitioner's procedural due esscchallenge, and held that because
risk of recidivism was not relevant to Connectisustatutory scheme, procedural due
process did not apply. Iét 8. Similarly, in_ Doe v. Millerthe Eighth Circuit rejected a
similar procedural due process claim brought byngifés who were prohibited from
residing within two thousand feet of a public ofnpablic elementary or secondary
school or child care facility, without opportunity be heard._Doe v. Milled05 F.3d
700 (8th Cir. 2005). The MillelcCourt rejected the argument, citing Connecticut

Department of Public Safety

These cases are easily distinguishable from thseptesituation. First, unlike
these two cases, Nebraska statutes previously dadvior the specific right to the
confidentiality of a registrant’'s information antet right to the ability to request a
hearing. Some of Does 1 through 20 took advantdgenis appeal mechanism and
successfully lowered their assigned risk tier. sTbonstitutes a state-created status or
right to which procedural due process applies.

Second, the concurring opinions in Connecticlgiarly focused on the fact that
the Connecticut law provided for procedures by Whiertain sex offenders could be

exempted from the registration requirements annl thi@rmation. “A court may exempt
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a convict from registration altogether if his offenwas unconsented sexual contact,
Conn. Gen.Stag 54-251(c) (2001), or sexual intercourse with aoniaged between 13
and 16 while the offender was more than two ye&srahan the minor, provided the
offender was under age 19 at the time of the offe8s54-251(b).” _Connecticut

Department of Public Safety v. Dog38 U.S. at 9 (Souter, J., concurring).

Another key distinction between the New Act and @mnnecticut law was the
enactment of legislation “to mitigate the retroaetieffects of the statute,” where
procedures were provided for an offender convigiéor to the enactment of the registry
to petition the court to prevent information froraithg disseminated. Icat 10 fn. The
Miller Court also noted that the “law does not applyrf@ttively] to persons who
established a residence prior to July 1, 2002p archools or child care facilities that are
newly located after July 1, 2002.” Doe v. Millet05 F.3d at 705. While at first glance
the New Act and statutes at issue in the previ@ases appear similar, the New Act is
materially different in that it eliminates specifistate-granted rights, infringes on
fundamental rights, and fails to mitigate its rattive effects.

More applicable is Bohn v. County of Dakotaln Bohn the parents of an

allegedly boy were placed on a state registry dfl@busers._Bohn v. County of Dakpta

72 F.2d 1433, 1434-35 (8th Cir. 1985). After npl#ifruitless attempts to remove their
names, the parents filed§a1983 action, and the district court dismisseddbeplaint
for failure to state a claim on which relief coddd granted. Idat 1435. On appeal, the
Eighth Circuit stated that “[tlhe stigma Mr. Bohnffers as a reported child abuser
undoubtedly has eroded the family's solidarityrimédly and impaired the family's ability

to function in the community...Because this stignmikes so directly at the vitality of the
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family, we find the reputation interest at stakeb® clearly distinguishable from the
respondent's record of petty crimes in Palal. at 1436, fn. 4. The stigma suffered by a
registered sex offender, especially in light of 8tate’s labeling them as sexually violent
predators, is more acute, and therefore deservingnare procedural safeguards.
Plaintiffs 1 through 20 have been deprived of thvgght to the privacy of registry
information for lower-risk registrants, the riglotdefend one’s reputation from continued
stigma, right to the integrity of a family, righd travel, right to earn a living, and the right
to privacy of information. Procedural Due Procegkts must be granted.

Does A through K: Does A through K suffer a deprivation of their damental

right to be free from unreasonable search and eizuThe overbroad sweep of
computers and electronic communication devices iwithe possession of registrant
necessarily infringes upon the property of Doeshfough K in which these Plaintiffs
have a legitimate expectation of privacy. Priord&priving Does A through K of this
right, the State must provide them with a hearing @pportunity to be heard.

Plaintiffs are unequivocally stigmatized by themclusion on the sex offender
registry and public notification website. In adhlit, under the New Act Plaintiffs lose
tangible expectations and rights granted by state Wwhich rise to the level of a
protectable property interest. Prior to removaltluése liberty rights, the Fourteenth
Amendment and Nebraska Constitutions require airigg@nd opportunity to be heard.

For these reasons, the New Act violates the Ptehtights to procedural due process.
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6. The New Act violates the equal protection claes in the United States
Constitution, and the equal protection and specidegislation clauses
of the Nebraska Constitution.
The New Act violates the Equal Protection Clauseghie United States and
Nebraska Constitutions because it is intendedstdetlisadvantage an unpopular group,
and because it treats similarly situated individugifferently, with stigmatizing effect.

“The Equal Protection Clause keeps governmentalisie&c makers from treating

disparately persons who are in all relevant respgiatilarly situated.” Bills v. DahpB32

F.3d 333, 335 (8th Cir. 1994) (citing Nordlingerdahn 505 U.S. 1, 10 (1992)). Where
a law implicates a fundamental right, the law igie@e/ed under strict scrutiny. If no
fundamental right is implicated, the State-imposeddens that treat some citizens

differently than others violate Equal Protectiosuich a burden is wholly irrelevant to the

achievement of the State’s constitutional objectiviBeeeper v. Callaway Count$22
F.3d 619, 622 (8th Cir. 1997) (internal citationsiitbed). In addition to the Equal
Protection Clause in Neb. Const. art. |, 8§ 3, Nekaighas a “special legislation” clause.
“The Legislature shall not pass local or specialslan any of the following cases, that is
to say: Granting to any corporation, associatianindividual any special or exclusive
privileges, immunity, or franchise whatever....In alher cases where a general law can
be made applicable, no special law shall be enddieb. Const. art. 1ll, § 18.

a. The New Act violates the Equal Protection Clausethe United States and
Nebraska Constitutions.

In this case, the State has drawn an imaginarydme announced to the public
that on that side of the line are uber-violent,usgpredators, and on this side are all of
us. That was an accurate, scientifically substdedi statement prior to enactment of the

New Act. On January 1, the State will effectivdlyow some of the lower-risk
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registrants over to the other side. The Stateadslb build a wall where the line once was
and announce that, “Once you cross over the seealator side, there is no coming
back.” This poses two problems.

First, there is an obvious and stigmatizing clasaiion issue for those registrants
that were previously determined to be low- to matkerisk of reoffendind® They are
similarly situated to individuals on the “good sid# the soon-to-be wall, but the State
has classified them as sexual predators. Thisnatiges them, and the fallout ripples
throughout their lives creating “plusses” in thernfio of familial breakup, loss of
employment, etc. Because this impacts a fundarhegkd, Eighth Circuit and Nebraska
law requires a heightened scrutitly.

Second, disparate treatment of offenders who haeené into the state” since

1997 is a violation of equal protection. In DoePennsylvania Board of Probatjosil3
F.3d 95 (3d Cir. 2008), the Third Circuit deterndndat disparate classification of sex
offenders solely for the fact they were convictedai state other than Pennsylvania
violated equal protection. While the New Act vafply to Nebraska residents convicted,
paroled, incarcerated or on probation since Jandarg997, it treats sex offenders
entering the State differently in two ways. Fitsie New Act will apply to “any person
who on or after January 1, 1997: Enters the stateis required to register as a sex
offender under the laws of another village, towity, cstate, territory, commonwealth or
other jurisdiction of the United States.” (LB 28Bc8on 4, reissue of LB 97 Section 25,

revising Neb. Rev. Stat. 29-4003). This is truereif they were in the other state for a

30 In fact, some registrants pushed over to the sexual predator side of the wall have a certificate
that says he or she is a low-risk to commit sexual offenses, complete with the State’s seal of
approval on it. Not one person who is on the good side of the wall after January 1, 2010, can say
that.

31 As previously discussed, the New Act fails to meet this standard.
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short period of time and were required to registethat second state merely to comply
with the Nebraska registry. In addition, the Newat Applies to all offenders entering the
State regardless of when they received their coiowicor completed any sentencing
requirements. For example, Doe 8 completed hideseimg requirements under
California law in 1993 for a crime he committed 1989. Despite completing his
requirements for his sexual crimes 16 years age,Nbw Act will require Doe 8 to
register for life in Nebraska. Had Doe 8 been oded in Nebraska and never left the
State since, he would not be subject to the New Act

The New Act, therefore, violates Equal Protectiomiultiple ways: by infringing
on fundamental rights without adequate State isteed by drawing a distinction
between in-state and out-of-state offenders. Asalio related topic, the “special
legislation” clause of the Nebraska Constitutionelds yet another constitutional
violation.

b. The New Act constitutes special leqislation eratation of the Nebraska
Constitution.

“[T]he focus of the prohibition against special ikdgtion is the prevention of
legislation which arbitrarily benefits or grantspésial favors’ to a specific class.”

Gourley v. Nebraska Methodjs265 Neb. 918, 938 (2003). “A legislative act siitates

special legislation if (1) it creates an arbitraryd unreasonable method of classification
or (2) it creates a permanently closed class.” Id.

A legislative classification, in order to be validust be based upon some
reason of public policy, somsubstantial difference of situation or
circumstances, that would naturally suggest thécgior expediency of
diverse legislation with respect to objects to assified. Classifications
for the purpose of legislatiomust be real and not illusive theycannot
be based on distinctions without a substantial diffrence
Classification is proper if the special class hamea reasonable distinction
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from other subjects of a like general charactericlvidistinction bears

some reasonable relation to the legitimate objest@and purposes of the

legislation.

Id. at 938-39. The New Act constitutes not only anakgprotection violation, but also a
violation of the special legislation clause.

The previous example did not fully describe theefiof the New Act. True, the
State drew an imaginary line and announced to tidigothat on that side of the line are
uber-violent, sexual predators (and then tossedativer-risk registrants over the line).
But the State did not just draw a line: it builtvall. It also announced that, “Once you
cross over the sexual predator side, there is moingp back.” This again poses two
problems for purposes of a “special legislation.”

The first problem is, again, the stigma of beingeaual predator but in reality
being similarly situated to individuals on the “gbside” of the soon-to-be wall.

The second problem is one of the “closed classtiddd the New Act, someone
who is on the sexual predator side of the wall chmwven ask permission to come back,
meaning they have lost the opportunity to challetigegir placement on the sexual
predator side. The New Act eliminates the oppotyun present evidence of subsequent
rehabilitation or any other mitigating circumstasiceThis applies even if the individual
was never a violent sexual predator. In Nebra#ka, State Constitution prohibits a
“closed class,” which is what the New Act creatgsforeclosing this opportunity to
remove the stigma of being a sexually violent preda

“A ‘closed class’ is one thalimits the application of the law to present

condition, andleaves no room or opportunity for an increase in th numbers of the

class by future growth or development. In deciding whether a statute legitimately
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classifies, the court must consider the actual giodiby that others will come under the
act’'s operation. If the prospect is merely thegadtiand not probable, the act is special

legislation.” Ralston v. Balk&47 Neb. 773, 781 (1995).

In this case, the New Act applies only to the ctadipresent at the time the
registrant was convicted. With respect to thestegnt, there is no room or opportunity
for him or her to successfully challenge his or kt&tus and return to the other side.
Under the New Act, there is no mechanism by whactd that. Therefore, by creating a
closed class that limits the law’s applicationle present only, the New Act constitutes

special legislation in violation of the NebraskanStitution.

7. The New Act violates the Plaintiffs’ constitutbnally protected rights
to free speech.

The New Act violates several aspects of the RegistDoe’s protected first
amendment rights. For the Registrant Does sulbgebleb. Rev. Stat. § 28-322.05, the
New Act will effectively prevent them from accesgithe Internet. Such a restriction is
an overbroad regulation that leaves no alternaf@&se for such registrants to engage in
speech. As detailed infra, (see Ex Post Factaymditive Disabilities and Restraints)
internet bans are impermissible in the contextarbfe or supervised release. For the
Registrant Does subject to Neb. Rev. Stat. § 280822he New Act will also violate
their right to free association as they will noden be able to use any Internet websites
that allow visitors to communicate between eacleoth

The New Act will violate all of the Registrant Doeight to anonymous speech.
This Court should apply exacting scrutiny to theM\&ct. Under exacting scrutiny, the

government may “regulate the content of constindlly protected speech in order to
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promote a compelling interest if it chooses thestle@strictive means to further the

articulated interest.” Sable Commc'ns, Inc. v. FEdmmc’'ns Comm’'n492 U.S. 115,

126 (1989). Even if this Court determines that M@~ Act achieves a compelling
interest, it does not employ the least restrictiveans available. “When a law burdens
core political speech, [courts] apply ‘exactinguticty,” and . . . uphold the restriction

only if it is narrowly tailored to serve an oveling state interest.” Mcintyre v. Ohio

Elections Comm’n514 U.S. 334, 347 (1995); Initiative & Referendumst. v. Walkey

450 F.3d 1082, 1099 (10th Cir. 2006) (“Laws thattniet core political speech . . . are
subject to ‘exacting scrutiny.”). The New Act Wpermit law enforcement to monitor
any speech, including core political speech. I8gmtive & Referendum Inst450 F.3d
at 1099 (defining “core political speech” as “irgtetive communication concerning
political change”). The intrusion into the Registt Doe’s ability to engage in
anonymous core political speech requires the Qowpply exacting scrutinfaee
Mcintyre 514 U.S. at 347. “The First Amendment afforde troadest protection to
such political expression in order to assure uefett interchange of ideas for the
bringing about of political and social changes asby the people.” Id. at 346

Courts have broadly agreed that the protectioar@éfd to anonymous Internet
users must be related to the importance of the bfpepeech. See, e.g., Doe | v.
Individuals 561 F. Supp. 2d 249, 254 (D. Conn. 2008) (“Howettee right to speak

anonymously, on the Internet or otherwise, is rigtotute and does not protect speech

that otherwise would be unprotected.”); FreedmaAm. Online, Inc, 412 F. Supp. 2d
174, 184 (D. Conn. 2005) (“Although anonymous sheas@ntitled to First Amendment

protection, threatening communications are no§9ny Music Entm't Inc. v. Does 1-40
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326 F. Supp. 2d 556, 562-63 (S.D.N.Y. 2004) (“Anmioys speech, like speech from
identifiable sources, does not have absolute piotec The First Amendment, for
example, does not protect copyright infringementBecause the New Act burdens core
political speech, it infringes upon that “highasipst protected position.” R.A.V. v. City
of St. Paul505 U.S. 377, 422 (1992). As the Fourth Cirbais explained:

The First Amendment protects anonymous speechderdo prevent the
government from suppressing expression through etath public
identification. Forced public revelation discourageroponents of
controversial viewpoints from speaking by exposihgm to harassment
or retaliation for the content of their speech. &eis chilled when an
individual whose speech relies on anonymity is ddrdo reveal his
identity as a pre-condition to expression. In othesrds, the First
Amendment protects anonymity where it serves agalyst for speech.

Peterson v. Nat'l Telecomm. & Info. Admjri78 F.3d 626, 632 (4th Cir. 2007) (citations

omitted). The New Act’s chilling effect on coreljpical speech cannot be overstated.

8. The New Act violates the Plaintiffs’ rights uner the contract clauses
of the United States and Nebraska Constitutions ahconstitutes
a breach of the plea agreements entered into withe State of
Nebraska.
This cause of action is brought by Does 2, 3,,48 trough 15, 17, 19, and 20
(Exhibits 2, 3, 4, 7, 9 through 15, 17, 19, and. 2Bpth the United States and Nebraska

Constitutions prohibit the state legislature anch@ess from passing laws that impair

contracts. U.S. Const, Art. 1, § 10, Neb. Constt, IA§ 16. As stated in United States v.

Hand 913 F.2d 854 (1D Cir) a plea agreement is a contract. (“Where theegnment
obtains a...plea predicated in any significant degmree promise or agreement with the
prosecuting attorney, such promise must be futfitte maintain the integrity of the plea”)

Id. at 856. See also United States v. Cudfit F.3d 1349 (10th Cir 2008) (General

principles of contract law govern the interpretatiof a plea agreement). The threshold
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inquiry in determining the constitutionality of tiséate law in conjunction to preexisting
contracts is whether the law operates as a "sultampairment to the contractual

relationship." General Motors Corp. v. Romeh®3 U.S. 181, 186 (1992). To establish

that a contract is substantially impaired requmesontractual relationship, a change in
the law that impairs that contractual relationslaipd that the impairment be substantial.
id.

Here, as in most cases, the first two inquiries ba easily established. Plea
bargains are enforceable contracts which are tiwches for the resolution of a vast

majority of criminal cases. See Blackledge v. Alhs431 U.S. 63 (1976).

While Nebraska Courts have routinely found that wamexpected sentence
received as a result of a plea bargain does ntdteithe contract clause of the Nebraska
Constitution, this case represents an entirelyeddffit set of facts. When the Does who
entered into plea agreements did so, they did kmgwiat by operation of law they
would be subject to the sex offender registry. Amden they entered into such an
agreement they knew they would be subject to thestry for a period of ten years, they
understood the classification system and how grme@hed risk and that they would only
be subject to notification if they were classifiasl Tier 1ll. The legislature recognized
just such a problem when the statute was creaf@aring Floor Debate Senator Brad
Ashford said:

I’'m sure we all are aware of situations where pepldividuals have pled

either no contest or even guilty to [an] offensdalhwere not registrable

under prior law and now would be registered unties law. And that

there’s a basic unfairness and inequity in doirgf,thealizing however,
that all these offenses must, going forward, bésteged in the future.”
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(Nebraska Legislature Floor Debate, April 27, 2008w, by enforcing the Act the State
is violating the contract entered into by manyre Doe Plaintiffs.

Guilty or no-contest Plea Agreements are entarewith an understanding that
the state of the law when the contract is entenédl riegarding, tier level assignments,
community notification and lifetime supervision,IMde the binding force to ensure that
the terms to which they negotiated will stand rdigss of subsequent changes in the law.
"The obligation of a contract consists in its bmglforce on the party who makes it.”
Romein 503 U.S. at 189. The binding force of a conttsgiends on:

the laws in existence when it is made; these acessarily referred to in

all contracts, and forming a part of them as thasuee of the obligation

to perform them by the one party, and the rightuaegl by the other...If

any subsequent law affect to diminish the dutytcormpair the right, it

necessarily bears on the obligation of the contract
Id. The passage of ex post facto federal and statg, lsuch as the New Act, which
drastically increase, or newly require lifetime sppsion, registration and community
notification, constitute a complete and seriousaimpent of the agreement entered into
between the accused and the sovereign. It mateakdrs - in fact, destroys - the benefit
of the bargain as to the accused, and as suclatesothe contract clause of the State and
Federal Constitutions.

In looking at whether the contractual relationskapsubstantially impaired for
purposes of the Contract Clause, courts shouleaser the level of scrutiny in which the

legislation will be subjected to in accordance with severity of the impairment imposed

on the damaged party of the contract. Energy ReseBroup v. Kansas Power & Light

Co, 459 U.S. 400. 411 (1983). Here, the New Act sdyampairs the Plea Agreement

contracts that Petitioners entered into with StB&titioners entered into these contracts
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with the understanding that the law enacted attitihe the contract was created was
binding force of the contract and obligated theesta abide by its terms.

One vital term that the New Act substantially innpas what tier level offenders
are placed into, which directly and substantiaffg@s additional terms of the agreement.
Prior to the enactment of the New Act, the law kedlkat the individual and applied
factors that assessed the risk of recidivism ofheaffender in determining the
appropriate Tier group. See Neb. Rev. Stat. § ZB4Repealed effective December,
2009). This included such factors as psychiatrialations, response to treatment,
criminal history, and nature of the offense. [the New Act removes all discretion of the
old law and makes the determination of tier levatdd solely on the specific crime
committed by the offender. See Neb. Rev. Stat. 3®% (effective January 1, 2010).
This alone arbitrarily changed offenders, some bbm had been assessed to be Tier |
offenders, who pled to the offense years ago, withnew offense, and now live
respectable lives within the communality, to bestlhe registrants. Many of these
individuals were at the cusp of being able to petifor removal from registration and
community notification but now because of the Neut,Avill not be able to make such a
petition.

The New Act also dramatically changes the termsegistration, who can be
notified in the community, and who is placed on fax offender website. Even more
concerning is the threat that the New Act will nghace those never subjected to
Lifetime Supervision on such restrictive superuisio As shown, the retroactive
applicability of the New Act substantially impatfse Plea Agreement contracts in which

the Registrant Plaintiffs entered into with thet&taHad the New Act been the law in
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effect when the Registrant Plaintiffs entered ithi® contractual agreement, it is probable
that they would not have waived their trial right§$hus, this Court must apply a great
level of scrutiny in reviewing the constitutionglinf the New Act.

When the state law is found to substantially imgae contract, as is the case with
the New Act, then the State has the burden of sipwisignificant and legitimate public

purpose behind the law or regulation. Energy Rese&roup 459 U.S. at 411. There is

little question that the State here has a legimpurpose of protecting citizens,
especially children of sexual offenders, howevér tState's burden also includes
showing that the impairment of the rights and resgalities of the contracting parties is
based upon reasonable conditions and of a charapfeppriate to the public purpose
justifying the legislation. ldat 412.

Furthermore, many Registrant Does signed pleaeawgets specifically to avoid
public humiliation for the sake family members, amv facing just that prospect. It was
the Registrant Doe’s expectation that in returntii@ir admission of guilt and successful
rehabilitation that the State would abide by threngerequired when sentenced, terms that
came as a direct result of their Plea Agreementracts and the law that existed at that
time. The Plaintiffs entered a plea, in reliancetioe state law which relieved them of
any future obligation when certain conditions aret.nThese rights became absolutely
vested when the Does entered their pleas and geiéw Act will unilaterally modify
those rights.  Clearly, retroactive applicationtbé New Act impairs the contracts
negotiated between Does and the State of Nebraskasaunconstitutional under both

state and federal law, depriving the Registrant Dok the benefit of the bargain.
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Plaintiffs have a right under the contract clausehaive the offensive ex post facto
legislation declared null and void as to them (Hrabe similarly situated).

Finally, this Court must determine if “the adjustmh of the rights and
responsibilities of the contracting parties is lobbgpon reasonable conditions and is of a
character appropriate to the public purpose jusifithe legislation's adoption.” Energy

Reserves Group, Inc. v. Kan. Power & Light C469 U.S. 400, 412, 103 S.Ct. 697, 74

L.Ed.2d 569 (1983) (internal quotations and alterst omitted). Given the nature of the
substantial impairments forced on the Registraned)dhe New Act is not rationally

related to its legitimate public purpose.

9. The New Act violates the Nebraska doctrine of sepation of powers.
Most of the Does have received a final judiciadlesr of some kind. In_Slack

Nursing Home v. Department of Soc. Sernzl7 Neb. 452, 528 N.W.2d 285 (1995), the

Supreme Court of Nebraska stated that “the separafi powers doctrine prohibits one
branch of government from encroaching on the dwies$ prerogatives of the others or

from improperly delegating its own duties and pgatives.” In_State v. Blythmar201

Neb 285, 267 N.W.2d 525 (Neb. 1978) the Nebraskare®ne Court indicated that
“orders determining current status and all ordetemining current treatability status as
sexual sociopath entered after hearing after supnmeariew shall be considered final
orders.” _Blythmanconcerned a defendant appealing his classificaisna “sexual

sociopath”. The Does received final judicial odevhen they received their original

conviction and many received further final ordersew they appealed their tier level
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classification under the current registry. In atodn of the separation of powers the

Nebraska Legislature has changed the terms of fiedeorders.

D. A preliminary injunction is in the Public’s int erest.

“Vindicating constitutional rights is in the publinterest.”_Mclintire v. Bethel

School 804 F.Supp. 1415, 1429 (W.D. OKl. 1992). It ighe public’'s best interest that
the Doe’s rights are not violated.

This case raises extremely important questionswf and the Plaintiffs have a
reasonable chance of success on the merits ofldimascdetailed infra. The New Sex
Offender Laws in Nebraska are far more extreme #ransex offender laws previously
considered by the United States Supreme CourtgittEiCircuit. Numerous people will
fall within its purview, from registrants to empleng to family members to friends to
roommates, etc. The requirements and restrictonghe non-registrants are equally
severe at those on the registrants. The questiolasvaaised by the Plaintiffs are of the
utmost constitutional importance. The State shdugd enjoined from retroactively
enforcing legislation that has implications beyahe immediate context of sex offenders

and strikes at core fundamental rights.

V.
CONCLUSION
“The District court has no discretion to denyeélby preliminary injunction to a
person who clearly establishes by undisputed evelethat he is being denied a

constitutional right.”_Henry v. Greenville Airpo@omm’n C.A. 4" 1960, 284 F.2d 631,
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633. The Plaintiffs' cases raise serious questiohghe constitutionality of law
enforcement encroachment into the private liveegistrants, restriction on speech, etc.,
and they have an excellent probability of successhe merits. The hardships each
Plaintiff faces are extreme and far outweigh anyeptial hardship to the State of
Nebraska in not enforcing the changed law. Indé&&hraska can continue to operate
under its existing methods of categorizing, tragkiand restricting sex offenders, a
system that rationally applies restrictions basedh® actual risk an offender poses to
society. Therefore, Plaintiffs pray the Court paitthem from imminent and irreparable
harm and grant the requested injunctive relief.

DATED this 16" day of December, 2009.

John Doe and Jane Doe 1 through 20,
John Doe and Jane Doe A through K,

Doe 12 on behalf of Does H and K, minors,
and

Doe G on behalf of Doe I, minor,

Plaintiffs.

BY: s/ Stuart J. Dornan
Stuart J. Dornan, #18553
Jason E. Troia, #21793
Rodney C. Dahlquist, Jr., #23912
Blake Richards, #24705
Dornan, Lustgarten & Troia, PC LLO
1403 Farnam Street, Suite 232
Omaha, Nebraska 68102
(402) 884-7044
Attorneys for Plaintiffs
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612 Lincoln St

Beatrice, Nebraska 68310

Doug Miller

Garden County Sheriff
611 Main St

PO Box 494

Oshkosh, Nebraska 69154

Larry D. Donner

Garfield County Sheriff
PO Box 455

Burwell, Nebraska 68823

Dennis Ocken

Gosper County Sheriff
PO Box 316

Elwood, Nebraska 68937

Shawn Hebbert

Grant County Sheriff

105 E Harrison St
Hyannis, Nebraska 69350

David C. Weeks

Greeley County Sheriff
PO Box 248

Greeley, Nebraska 68842

Jerry Watson

Hall County Sheriff

131 S Locust St

Grand Island, Nebraska
68801

Chris Becker

Harlan County Sheriff
706 W 2nd

Alma, Nebraska 68920

Thomas Dow

Hayes County Sheriff
502 Troth St

Hayes Center, Nebraska
69032

Bryan Leggott

Hitchcock County Sheriff
229 East D Street
Trenton, Nebraska 69044-
0306

Ben Matchett

Holt County Sheriff

PO Box 146

O'Neill, Nebraska 68763

Lynn Nichols

Hooker County Sheriff
PO Box 213

Mullen, Nebraska 69152

Harold Schenck
Howard County Sheriff
612 Indian #13

Saint Paul, Nebraska 68873

Nels Sorenson
Jefferson County Sheriff
County Law Enforcement
Bldg

606 3rd St

James Wenz|
Johnson County Sheriff
County Jall

Box 335

Jeff Kirsch

Keya Paha County
Sheriff

PO Box 100
Springview, Nebraska

Harry J. Gillway

Kimball County Sheriff
114 East 3rd Street Ste
12

Kimball, Nebraska 69145

James Janecek

Knox County Sheriff

PO Box 142

Center, Nebraska 68724

Terry Wagner
Lancaster County Sheriff
575 S 10th St
Lincoln, Nebraska 68508

Jerome Kramer
Lincoln County Sheriff
302 N Jeffers

North Platte, Nebraska
69101

Patrick McNeil

Logan County Sheriff
317 Main St
Stapleton, Nebraska
69163

Kirby Holloway

Loup County Sheriff

PO Box 69

Taylor, Nebraska 68879

Vern Hjorth

Madison County Sheriff
PO Box 209

Madison, Nebraska

Tecumseh, Nebraska 68450 68748

Scott K. White

Kearney County Sheriff
PO Box 185

Minden, Nebraska 68959
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John Haller
McPherson County
Sheriff

PO Box 14

Tryon, Nebraska 69167



Anthony McPhillips
Merrick County Sheriff
1821 16th Ave

Central City, Nebraska
68826

John Edens

Morrill County Sheriff
PO Box 858
Bridgeport, Nebraska
69336

Davis Moore

Nance County Sheriff

209 Esther St

PO Box 309

Fullerton, Nebraska 68638

Brent Lottman

Nemaha County Sheriff
1805 N St

Auburn, Nebraska 68305

James R. Marr

Nuckolls County Sheriff
50 W 2nd

PO Box 392

Nelson, Nebraska 68961

James gress

Otoe County Sheriff
1021 Central Ave
Nebraska City, Nebraska
68410

Jayme Reed

Pawnee County Sheriff
PO Box 267

Pawnee City, Nebraska
68420

James D. Bruggeman
Perkins County Sheriff
200 Lincoln Avenue

PO Box 607

Grant, Nebraska 69140-

Tom Nutt

Phelps County Sheriff

715 5th Ave

Holdrege, Nebraska 68949

John Zavadil

Platte County Sheriff

2610 14th St

Columbus, Nebraska 68601

Dwaine Ladwig

Polk County Sheriff

251 N Main St

Osceola, Nebraska 68651

Gene Mahon

Red Willow County Sheriff
105 West E

McCook, Nebraska 69001

Vernon Buckminster
Richardson County Sheriff
1700 Stone St

Falls City, Nebraska 68355

Willis Haynes

Rock County Sheriff

400 State St

Bassett, Nebraska 68714

Alan Moore

Saline County Sheriff
911 S Main Street
Wilber, Nebraska 68465

Jeff Davis

Sarpy County Sheriff
1208 Golden Gate Dr
Papillion, Nebraska 68046

Kevin Stukenholtz
Saunders County Sheriff
354 W 4th St

Wahoo, Nebraska 68066

Jim K. Lawson
Scotts Bluff County Sheriff
County Administration
Building

1825 10th Street

122

Terry Robbins

Sheridan County Sheriff
301 E 2nd St

Rushville, Nebraska
69360

Michael Janulewicz
Sherman County Sheriff
PO Box 127

Loup City, Nebraska
68853

William Roe

Sioux County Sheriff
PO Box 305
Harrison, Nebraska
69346

Michael Unger

Stanton County Sheriff
PO Box 635

Stanton, Nebraska 68779

David Lee

Thayer County Sheriff
324 Olive Ave

Hebron, Nebraska 68370

Gary Eng

Thomas County Sheriff
503 Main St

Thedford, Nebraska
69166

Chris Kleinberg

Thurston County Sheriff
106 S 5th

Pender, Nebraska 68047

Casey D. Hurlburt
Valley County Sheriff
125 S 15th St

Ord, Nebraska 68862

Michael Robinson
Washington County
Sheriff

1535 Colfax

Blair, Nebraska 68008



Rick Eberhardt Joe Yocum LeRoy W. Janssen
Pierce County Sheriff Seward County Sheriff Wayne County Sheriff
111 W Court Room 7 261 S 8th St 510 Pearl Street

Pierce, Nebraska 68767 Seward, Nebraska 68434 Wayne, Nebraska 68787

Troy Schmitz

Webster County Sheriff
641 N Cedar St

Red Cloud, Nebraska
68970

Thomas K. Casady Alex H Leonard Houloose
Lincoln Police Department Or?});h;éeoslice Department Papillion Police
575 S 10th St P Department

, 505 S 15th St ,
Lincoln, Nebraska 68508 1000 East First Street
Omaha, Nebraska 68102 Papillion, Nebraska

Adrian Lindsey Dale Radcliff

Wheeler County Sheriff York County Sheriff
3rd St & Commercial St 510 Lincoln Ave
Bartlett, Nebraska 68622  York, Nebraska 68467

Timothy S. Mullen Lester Johnson Ron Murtaugh
Fremont Police Bennington Police Ralston Police
Department Department Department
725 N Park Ave 11402 North 156th Street 7400 Main St

Fremont, Nebraska 68025 Bennington, Nebraska 68007Ralston, Nebraska 68127

William Gumm

Columbus Police Donald Klug Jon Bruning

Department York Police Department Attorney G_eneral

2419 14th St 315 Grant Ave State Capitol Rm 2115
York, Nebraska 68467 PO Box 98920

Columbus, Nebraska Lincoln NE, 68509-8920

68601

Nebraska State Patrol Col. Bryan Tuma State of Nebraska

c/o Jon Bruning c/o Jon Bruning c/o Jon Bruning
Nebraska Attorney GeneralNebraska Attorney General Attorney General
State Capitol Rm 2115 State Capitol Rm 2115 State Capitol Rm 2115
PO Box 98920 PO Box 98920 PO Box 98920

Lincoln NE, 68509-8920 Lincoln NE, 68509-8920 Lincoln NE, 68509-8920

BY: s/ Stuart J. Dornan
Stuart J. Dornan, #18553
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